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The defendant claims that (his) (her) (its) failure, if any, to keep (his) (her) (its) promise is excused because, before the defendant was to perform, the plaintiff indicated that (his) (her) (its) promise would not be kept.  The law sometimes treats an indication by the plaintiff that (his) (her) (its) promise will not be kept as an excuse for the defendant's failure to keep (his) (her) (its) promise.

For the defendant to be excused, you must decide that it is more likely true than not true that the plaintiff clearly indicated to the defendant by words or conduct that the plaintiff would not or could not keep (his) (her) (its) promise.

Otherwise, the defendant's failure to keep (his) (her) (its) promise is not excused [for this reason].

Use Note

This instruction should be used when a defendant claims that the defendant's alleged breach is excused on the grounds that the plaintiff anticipatorily breached the agreement and the defendant is not claiming that further assurances were sought.

The bracketed language should be used when the defendant claims more than one reason for non-performance.

Comment

See Comment to Instruction 24.04A.
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