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The defendant (plaintiff) claims that defendant's (plaintiff's) failure to keep (his) (her) (its) promise was excused because of what the law calls "impracticability of performance."

Defendant's (Plaintiff's) failure to perform is excused if it is more likely true than not true that:

(1)	an event occurred which made the defendant's (plaintiff's) performance impracticable because of extreme and unreasonable difficulty (expense) (injury) (loss) to defendant (plaintiff); and

(2)	the event which occurred was not reasonably foreseeable by the parties when the contract was made.

If you decide that both things are more likely true than not true, then the defendant (plaintiff) is excused for failing to keep (his) (her) (its) promise and you must return a verdict for defendant (plaintiff).

Otherwise, the defendant (plaintiff) is not excused [for this reason].


Use Note

When considering this instruction, it is helpful to refer to the introductory comment on affirmative defenses to an alleged breach of contract in Article 24.08A.

Comment

Under certain circumstances, the doctrine of commercial impracticability may justify non‑performance of a contractual duty in Alaska.  Alaska has adopted the Restatement of Contracts § 454(1932) which states:

Impossibility means not only strict impossibility, but impracticability because of extreme and unreasonable difficulty, expense, injury or loss involved.

Northern Corp. v. Chugach Elec. Ass'n, 518 P.2d 76, 80‑81 n.6 (Alaska 1974), modified on rehearing, 523 P.2d 1243 (1974), aff'd on rehearing, 562 P. 2d 1053 (1977), rehearing, 563 P. 2d 883 (1977); see Merl F. Thomas Sons, Inc. v. State, 396 P.2d 76 (Alaska 1964).

In Northern Corporation, the Alaska Supreme Court found that an ice haul method of transporting rock, selected by the parties in arm's length bargaining, was not commercially feasible within the financial parameters of the contract.  (The parties had presupposed the existence of ice frozen to the requisite depth and this expectation was never fulfilled.) 518 P.2d at 80‑82.  The court explained that the Restatement departed from the harsh common law rule, which required a defendant to show that no one else could have performed the contract in order to prevail.  Commercial impracticability will discharge a party from the party's contract obligations even if it is technically possible to perform them, stated the Alaska Supreme Court, if the costs of performance would be "so disproportionate to the costs reasonably contemplated by the parties as to make the contract totally impractical in a commercial sense." 518 P.2d at 81.

This defense is recognized when an event fails to occur which both parties mutually assumed would occur and, as a result, the promisor's performance can only be done at an excessive and unreasonable cost. Murray E. Gildersleeve Logging Co. v. Northern Timber Corp., 670 P.2d 372, 375 (Alaska 1983).  This case notes former Alaska Pattern Jury Instruction 24.08B and 24.08C at footnote 1 of page 376.

Additional explanation of commercial impracticability may be found in an official comment to the Uniform Commercial Code which provides that, "increased costs alone does not excuse performance unless the rise in cost is due to some unforseen contingency which alters the essential nature of the performance." UCC 2‑615 comment 4 (AS 45.02.615).

Whether impossibility/impracticability of performance is a question of law or fact in Alaska is undecided.  Murray E. Gildersleeve Logging Co. v. Northern Timber Corp., 670 P. 2d 372, 376 n.1 (Alaska 1983); see also Comment to Article 24.08B.
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