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The defendant [plaintiff] claims that the agreement upon which the plaintiff [defendant] relies is void because the defendant [plaintiff] was under duress at the time [his] [her] [its] promise was made.

The defendant [plaintiff] made [his] [her] [its] promise under duress if you decide that the following things have been proved by clear and convincing evidence:  

(1) 	the defendant [plaintiff] involuntarily accepted the plaintiff's [defendant's] terms because the defendant [plaintiff] believed [he] [she] [it] had no reasonable alternative but to accept those terms;

(2) 	the defendant [plaintiff] had no other reasonable alternative; and

(3)	the defendant [plaintiff] had no other reasonable alternative because of coercive words or conduct by the plaintiff [defendant] that was criminal, tortious or morally wrong.

A fact is proved by clear and convincing evidence if the evidence induces belief in your minds that the fact is highly probable.  It is not necessary that the fact be certainly true or true beyond a reasonable doubt or conclusively true.  However, it is not enough to show that the fact is more likely true than not true. 

If you decide that each of these things has been proved by clear and convincing evidence, then the agreement between plaintiff and defendant is void and you must return a verdict for defendant [plaintiff].

Otherwise, the agreement is not void and you must decide some additional things that I will explain to you.

Use Note

The burden is on the party seeking to void the contract to prove these elements by clear and convincing evidence. Helstrom v. North Slope Borough, 797 P.2d 1192, 1197 (Alaska 1990). But cf. Witt v. Watkins, 579 P.2d 1065, 1070 n.16 (Alaska 1978) (Lighter burden may apply where employee executed personal injury release with employer.)

If the allegation is that the plaintiff's conduct was criminal or tortious, consideration should be given to instructing the jury on the elements of the claimed crime or tort.

Comment

In Helstrom v. North Slope Borough, 797 P.2d 1192, 1197 (Alaska 1990), the Alaska Supreme Court identified three elements that must be satisfied before a contract can be voided for duress:

(1)	one party involuntarily accepted the terms of another;

(2)	circumstances permitted no other alternative; and

(3)	such circumstances were the result of coercive acts of the other party.

The court then discussed how the first two prongs of this test are met:

The first two prongs of Totem Marine are met if the challenging party believed that he "had no reasonable alternative to agreeing to the other party's terms, or, as it is often stated, that he had no adequate remedy if the threat were to be carried out." Totem Marine, 584 P.2d at 22. "What constitutes a reasonable alternative is a question of fact, depending on the circumstances of each case." Id. "An available legal remedy ... may provide such an alternative." Id.  "[T]he adequacy of the remedy is to be tested by a practical standard which takes into consideration the exigencies of the situation in which the alleged victim finds himself."  Id. (citations omitted). However, "[a]n available alternative or remedy may not be adequate where the delay involved in pursuing the remedy would cause immediate and irreparable loss to one's economic or business interest." Id. The belief must be held subjectively; the reasonableness of the alternatives is to be judged objectively.

Id. at 1197‑98.

The "coercive acts" prong of the test requires "that the strained circumstances be the result of acts which are criminal, tortious, or even merely 'wrongful in the moral sense."' Id. at 1198 (quoting Wassink v. Hawkins, 763 P. 2d 971, 974 (Alaska 1988)).

In Totem Marine Tug & Barge Inc. v Alyeska Pipeline Serv. Co., 584 P.2d 15 (Alaska 1978), the court suggested that the defendant must show that the plaintiff "intentionally caused him to involuntarily enter into a particular transaction."  Id. at 22. However, in Helstrom, the court does not include intent as a part of the three elements of duress. Consequently, any intent requirement appears to be subsumed into the burden to prove coercive acts. See Zeilinger v. Sohio Alaska Petroleum Co., 823 P.2d 653, 657 (Alaska 1992).
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