IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

F. RICHARD CURTNER,

D. SCOTT DATTAN, JOHN P.
CASHION, R. JAMES CHRISTIE,
MICHAEL A. MOBERLY, and
JOHN and JANE DOES I through X,

Plaintiffs,
V.

NANCY DAHLSTROM,
COMMISSIONER, ALASKA
DEPARTMENT OF
CORRECTIONS, AND THE
ALASKA DEPARTMENT OF
CORRECTIONS,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 3AN-21-04325 CI

ORDER GRANTING PRELIMINARY INJUNCTION

Before this Courtt is Plaintiffs’ Mesion for Preliminary Injunction ﬁledlon March 9,
2021. Pluntiffs (“Plaintiffs” or “Curtner o a/”) ask the Court to “preliminarily and
permanently enjoin” Defendants (“Defendants” or “DOC”) “from continuing to
deny the attorneys reasonable physical access to their detained clients.”™ Specifically,
Plaintiffs seek an injunction requiring DOC to “modify its attorney-client visitation

policy and provide for immediate in-person visitation at all statewide DOC facilities.”™

! Plaintiffs’ Motion for Preliminary Injunction at 5.
? Plaintiffs’ Motion for Preliminary Injunction at 2.
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Plaintiffs argue that DOC’s failure to modify its visitation protocol’ violates their
clients’ right to effective counsel under Article 1, Section 11 of the Constitution of the
State of Alaska and the Sixth Amendment to the United States Constitution, as well as
Alaska regulatory and statutory law.

On March 16, 2021, Defendants filed their Opposition to Motion for Preliminary
Injunction. Defendants argue that Plaintiffs’ motion is moot because DOC has
provided an updated policy, effective March 17, 2021 which “allows for attorney-
client visitation provided that the inmate is ‘fully vaccinated’ and the attorney and
inmate follow standard Covid-19 protocols.” Defendants further argue that theit
policy is constitutional under Twrwer v Safley” because: (1) there is a valid, rational
connection between the policy and the government interest; (2) DOC has provided
alternate means of communication via video confetences between attorneys and
clients; and (3) there are no ready alternatives to their newly implemented policy.

On March 23, 2021, Plaintiffs filed theit Reply to Alaska Department of Corrections’
Opyposition to Plaintiffs’ Motion for Preliminary Injunction. Plaintiffs argue that due to DOC’s
vaccination mandate for inmates to receive visitation, the case is not moot. Plaintiffs
further invoke the public interest exception to the mootness doctrine, arguing that “it

is quite possible that a new variant of the virus renders the vaccine ineffective, or

? Plaintiffs’ concede DOC’s initial reaction to the COVID-19 Pandemic was reasonable, but contest
the duration that these initial emergency measures remain unchanged.
* Defendant’s Opposition to Motion for Preliminary Injunction at 2,3.

* 482 U.S. 78, 91 (1987).
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another public health ctsis arises that leaves inmates without access to theit attorneys

for over a year.”

On March 23, 2021 the Court heard oral argument from Plaintiffs and
Defendants. Plaintiffs atgued that the issue befote the Court remains a live
controversy, and in the alternative, that the public interest exception applies.
Defendants assett that they are not arguing that the entire case is moot, but only that
the Court should refrain from granting injunctive relief at this early stage. Further,
they argue the DOC has a rational basis for its policy.

Having considered those arguments and the evidence before the Court at this
early stage of the proceedings, the Court now grants Plaintiffs’ Motion for
Preliminary Injunction.

BACKGROUND

On March 3, 2020, in response to the emerging COVID-19 pandemic, DOC
instituted a policy suspending “[a]ll visiting” “to include outside volunteers and other
tours and groups who routinely come into the institutions” at DOC facilities actross
Alaska.” DOC ended this press release by stating “DOC will be reevaluating all
protocols and procedures in 30 days.”® A year has passed, and DOC is only now

making changes to this policy as of March 17, 2021. According to DOC’s latest press

“ Plaintiffs’ Reply to State’s Opposition to Preliminary Injunction Motion at 3.
? Plaintiffs’ Motion for Preliminary Injunction, at 2 (citing DOC Mitigation & Response Press

Rclcqsc (Maxch 3, 2020) 'w'uhblc at
ressteleases/ DOCY%20Press%20R clease%20-%20COVID-

9%2{]Outbre'lk%ZﬂResnonsc%?ﬂ]’hn pdf (last visited March 24, 2021)).

*Id,
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release, in order for attorney-client visitation to take place, the inmate must be fully

vaccinated, in addition to all.typical Covid-19 safety precautions.’
THE PRELIMINARY INJUNCTION STANDARD

“Equitable injunctive relief is an extraordinary remedy that is ﬁppropx:iate only
where the party requesting relief is likely to othetwise suffer irreparable injury and
lacks an adequate remedy at law.”"® As discussed below, a moving patty may obtain a
preliminary injunction by meeting cither the balance of hardships standard or the

probable success on the merits standard."
A. Balance of Hardships

The balance of hardships standard requires the Court to balance the harm the
plaintiff will suffer without the injunction against the harm the injunction will impose
on the defendant' A preliminary injunction is warranted under the balance of
hardships standard when three factors are present:

(1) the plaintiff must be faced with irreparable harmy

(2) the opposing party must be adequately protected; and

? “Typical safety ptecauntions” hete meaning: entry screenings, temperature checks, face masks, and
no physical contact. Defendant’s Opposition to Motion for Preliminary Injunction at 2 (citing
Exhibits 1 and 2).

" Lez . Konrad, 337 P.3d 510, 517 (Alaska 2014) (citing Carroll n. Ef Dorado Estates Div. No. Two Ass'n,
Ine., 680 P.2d 1158, 1160 (Alaska 1984); Sharp v. 25152 St Landfill, Inc., 925 P.2d 546, 549 (Okla.1996);
and Grivses v. Enter. Leasing Co. of Philadejphia, LLC., 60 A.3d 330, 340 (Pa.2013)).

" Alsworth v. Seybet, 323 P.3d 47, 54 (Alaska 2014) (citing A.J. Indus., Ine. o Alaska Pub. Serv. Comni'n,
470 P.2d 537, 540 (Alaska 1970) [modified in other respects]).

' Alsworth v. Seybert, 323 P.3d 47, 54 (Alaska 2014) (citing A.]. Indus., Inc. . Aluska Pub. Sers. Conmi'n,
470 P.3d 537, 540 (Alaska 1970)).
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(3) the plaindff must raise serious and substantial questions going to the merits

of the case; that is, the issues raised cannot be ftivolous or obviously without

merit."
When applying the balance of hardships standard, the Court “is to assume the
plaintiff wltimately will prevail when assessing the itreparable harm to the plaintiff
absent an injunction, and to assume the defendant ultimately will prevail when
assessing the harm to the defendant from the injunction.”™ An injunction under this
standard is appropriate when “the injury which will result from the temporary
restraining order... is relatively slight in comparison to the injury which the person

seeking the injunction will suffer if the injunction is not granted.”
B. Clear Showing of Probable Success On The Merits

If the party seeking a preliminary injunction does not stand to suffer irreparable
harm, or whete the party against whom the injunction is sought will suffer injury if the

injunction is issued, the party requesting the preliminary injunction must meet a

¥ Id. (quoting State v. Kinti Kaal Native Village of Copper Center, 831 P.2d 1270, 1273 (Alaska 1992)).

" Id, (citing A.J. Indus., Inc. at 540).

"8 1d, (citing State n. United Caok Infet Drift Ass'n, 815 P.2d 378, 37879 (Alaska 1991)(citations
omitted) (citing A.]. Indus., Inc. v. Alaska Pub. Sern. Comr'n, 470 P.2d 537, 540 (Aaska 1970), madified
on other gronnds, 483 P.2d 198 (Alaska 1971); Aluska Pub. Utils. Comint'n v. Greater Auchorage Area
Borongh, 534 P.2d 549, 554 (Alaska 1975))).
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different standard: they must make a clear showing of probable success on the

merits.'¢
C. Mootness Docttrine

“A claim is moot if it is no longer a present, live controversy, and the party
bringing the action would not be entitled to relief, even if it prevails.”"

The public interest exception to mootness considers three factors: “(1) whether
the disputed issues are capable of repetition, (2) whether the mootness doctrine, if
applied, may cause review of the issues to be repeatedly circumvented, and (3)
whether the issues presented are so important to the public interest as to justify

overriding the mootness docttine.”’

ANALYSIS
A. The Case is Not Moot

Defendants begin by arguing that Plintffs’ claims for injunctive relief are
already moot, because DOC’s new policy does allow for in-person visitation

“provided that the inmate is ‘fully vaccinated’ and the attorney and inmate follow

Y State v. Kinti Kaal Native Village of Copper Center, 831 P.2d 1270, 1274 (Alaska 1992) (quoting.A4.].
Indn., Tne. v. Alaska Pub. Serv. Comint’n, 470 P.2d 537, 540 (Alaska 1970)).

"7 Mitchell . Mitchell, 445 P.3d 660, 663 (Alaska 2019) (quoting Fairbunks Fire Fighters Association, Local
1324 v. City of Fairbanks, 48 P.3d 1165, 1167 (Alaska 2002)).

*® Kodiak Seafood Processors Association v. State, 900 P.2d 1191, 1196 (citing Peloga ». Freas, 871 P.2d 687,
688 (Alaska 1994)).
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standard Covid-19 protocols” effective March 17, 2021."° In response to this
argument, Plaintiffs claim that “DOC’s changes do not vitiate the live controversy at
issue here.” Specifically, Plaintffs take issue with DOC'’s policy requiring inmates to
be “fully vaccinated”. Under DOC’s new policy, this means “two weeks must have
passed since inmates received their second dose of a two-dose series (Modetna ot
Pfizer) or at least two weeks after the inmate receives a single dose vaccine (Johnson
& Johnson).”® Plintiffs point to the extreme delays in visitation that this policy
would cost (a minimum of 36 days for Pfizer and 42 days for Modetna).? Plaintiffs
therefore posit that “less that ten petcent of the inmate population would qualify for
in-person visits under DOC’s revised visitation protocol.”?

Because of this extremely limiting policy proposed by DOC in order to address
the issues of visitation, and the near certainty that DOC will revisit the policy again in
the future, the Court finds that this issue is not moot. Specifically, the Court finds that
the inclusion of “full vaccination” as a prerequisite to receiving the constitutionally
protected right to effective counsel is 2 live controversy in need of resolution.

However, even if this policy was modified to be less restrictive than it cutrently

stands, the Couzt finds that this case would still not be moot under the public interest

exception. Specifically, the Court finds (1) the dispute regarding DOC’s policies could

" Opposition to Motion for Preliminary Injunction at 2.

* Phaintiffs’ Reply to State’s Opposition to Preliminary Injunction Motion at 2.
* Plaintiffs’ Reply to State’s Opposition to Preliminary Injunction Motion at 2.
£ Plaintiffs’ Reply to State’s Opposition to Preliminary Injunction Motion at 2.
® Plaintiffs’ Reply to State’s Opposition to Preliminary Injunction Motion at 2.
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arise again at any time if there is no legal order preventing them from reverting their
policies to disallow visitation or modify visitation criteria; (2) mootness would allow
circumvention of the issue of visitation in this circumstance; and (3) even if this was
not the case, the issue of adequate representation is so important to the public at large

as to justify overriding the mootness doctrine.
B. Plaintiffs have met the balance of the hardships standard.

Plaindffs ask this Court to apply the three-prong balance of the hardships

test.??

1. Plaintiffs Have Shown They Will Suffer Irreparable Harm.

On the first prong, Phintiffs claim that they have suffered, and will continue to
suffer, irreparable harm as a result DOC’s policies impeding the ability of criminal
defense attorneys to visit with their in-custody clients, whether or not those clients
have been vaccinated. The Court agrees.

Plaintiffs have explained in great detail the intimate process of consultation
involved in the attorney-client relationship, the significantly increased difficulty in
communication since the new policy,” and the critical role of in-person prepatation

for trial® Plaintiffs state that “prior to the pandemic, neatly every lawyer-client

* Plintiffs’ Motion for Preliminary Injunction at 5.

% Plaintiffs’ Motion for Preliminary Injunction at 6 (citing affidavit of Ben Muse at § 7).

% Plaintiffs’ Motion for Preliminaty Injunction at 6, 7 (citing McKinson ». State, 526 P.2d 18, 22
(Alaska 1974),
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relationship commenced with an in-person visit, rather than a phone call, at the
inmate’s designated correctional facility.”” However, now that criminal defense
attorneys have been limited to phone calls and video conferences, the ability to
conduct physical demonstrations, conduct mock cross-examinations, and otherwise
communicate empathically and effectively has been severely impaired, to the
detriment of the incarcerated defendants and their cases. Plaintiffs also note that the
lack of in-person visits severely restricts their ability to assess the mental health of the
incarcerated clients, which is 2 major factor in making decisions regarding pleas, trial,
and overall competency.?®

Here, Plintiffs have successfully identified major, itreparable harm. The lack of
in-person visitation for unvaccinated clients has a demonstrable negative impact in the
quality of the advocacy of criminal defense lawyers, as has been attested to in several
of Plindffs’ submitted affidavits. Further, the potential harm of an underprepared
attorney on the viability of a clients future case can neither be disputed nor
understated. With the imminent return to criminal jury trials, any delay in case
prepatation, especially given the inherently large caseload of defense lawyers, might

prove fatal to the liberty interests of countless currently incarcerated Alaskans.

* Plaintiffs’ Motion for Preliminary Injunction at 6 (citing Affidavit of Ben Must at § 4, Affidavit of
Julio Moudy at ¥ 3).
2 Pluintiffs’ Motion for Preliminaty Injunction at 9.
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Moreover, the distinction between vaccinated and unvaccinated inmates is not
rationally related to DOC’s safety concerns.” DOC staff is not required to be
vaccinated to interact with the prison population. Nor is the Court distinguishing or
ptiodtizing cases involving vaccinated defendants over unvaccinated defendants.
Given the significant precautions to be put in place for in-person visits with counsel —
precautions which Plaintiffs agree are wholly appropriate - the distinction between
vaccinated and unvaccinated inmates does not hold water.

In addition to the irreparable harm of inadequate trial advocacy, Plaintiffs point
to the difficulty of establishing trust with clients that stems from severely restricted,
digital or telephonic only meetings. Kevin Coe, an Assistant Public Advocate, has
found that his new clients “are extremely [distrustful] of [him] and making progress in
either negotiating their case or developing defense strategies has stalled.” Further,
Plaintiffs posit that due to this lack of trust, an increasing number of “jailhouse
lawyers” are taking the place of legitimate attorneys due to the eroding trust between
the incarcerated and their estranged attorneys.” Another criminal defense lawyer, Julia
Moudy indicated that “in-person visits are the only way [the client’s concerns] are

allayed” and further that “[flrequently clients will reject the advice of counsel that they

# “There must be a ‘valid, rational connection’ between the prison regulation and the legitimate
governmental interest put forward to justify it Turer ». Saffey, 482 U.S. 78, 89 (1987). The Court
does not intend to usurp DOC’s policy-making ability. However, under the circumstances, the
distinction between vaccinated and unvaccinated inmates does not appear to meet even the low
burden of a valid, rational connection.

* Plaintiffs’ Motion for Preliminary Injunction at 8,9 (citing Affidavit of Kevin Coe at { 8).

¥ Plaintiffs’ Motion for Preliminary Injunction at 8 (citing affidavit of Butke Wonnell at § 9). The
Court is intimately familiar with the problem of jailhouse lawyers.
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do not trust or with whom there is no rappozt,” furthering the case for in-petson
visitation.*

Here again, Plaintiffs have articulated irreparable harm. The attorney-client
relationship should be considered sacred by all attorneys, and this sacrament is easily
desectated due to a lack of trust. Furthermore, the fact that trust has been so eroded
in legitimate attorneys that inmates are instead turning to other inmates, “jailhouse
lawyers,” creates a disastrous risk for miscartiages of justice. It should be apparent to
any attorney that in order to provide any kind of advice, one must be versed in the
facts of the matter. If those incarcerated tutn to each other for advice, then inevitably
an increase in “jailhouse confessions™ or even just the appearance of such, may be the
result. This once again has the double effect of not only denying effective counsel, but
providing worse than no counsel — “counsel” that not only isn’t bound by attorney-
client privilege — but in many is cases actually incentivized to betray the “client.”

Accordingly, there can be no doubt that this prong has been met. While
Defendants argue in essence that telephonic or even vittual meetings are just as good,
the reality of the situation, as indicated above, is that this is nowhere close to realistic.
Defendants argue that inmates should not be allowed to dictate DOC policy decisions
by exptessing irrational distrust for communication methods, but the Coutt is not

relying just on what inmates believe; rather, the Court finds that lawyers who

*2 Plaintiffs’ Motion for Preliminary Injunction at 9, 10 (quoting affidavit of Julia Moudy at  4).
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represent those inmates are in the best position to address what will allow those
lawyers to establish effective, meaningful communication with their clients.
Accordingly, this Coutt finds that itreparable harm has already occurred, and

continues each day that defense lawyers cannot meet face-to-face with all of their

clients.

2. Plaintiffs Have Shown that Defendants Will Be Adequately Protected.

As to the second prong, Plaintiffs claim that DOC will be adequately protected
because “there is no possible injury Defendants will suffer as a result of such an order,
beyond spending limited resources in complying with the previously existing
regulations affording inmates and counsel access to visitation.”® Plaintiffs preempt
possible objections regarding safety dsks, pointing to the undisputed fact DOC is
offeting both staff and inmates access to vaccines.** Further, given the high rate of
vaccination available to the public, and that Alaska Attorneys now qualify as “essential
workers” in terms of vaccination priority, Plaintiffs argue that DOC will have ample
ability and resources to protect its inmate population.®® Finally, Plaintiffs’ note that at
least 38 states have successfully adapted to the pandemic to permit attorney-client

visits, and there is no reason why Alaska should not join their ranks.*

* Plaintiffs’ Motion for Preliminary Injunction at 10.
* Phintiffs’ Motion for Preliminaty Injunction at 10.
* Plaintiffs’ Motion for Preliminary Injunction at 10.
% Plaintiffs’ Motion for Preliminary Injunction at 10.
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Conversely, Defendants argue that “Plaintiffs cannot show that DOC’s interest
in protecting the health and safety of inmates would be ‘adequately protected’ if any
of the requirements for attorney-client visitation in place were removed™
Defendants further claim that there “are no ‘ready alternatives™ to their current and
now tecently changed policy.”®

Hete again, Plaintiffs’ argument holds more metit. DOC cannot possibly
expect the Coutt to believe that no alternatives exist when the country at large —all of
which is dealing with the same pandemic — is full of ready examples. Furthetmore,
even acknowledging DOC’s intetest in protecting the health of its employees and its
inmates, the Court finds that the wacontested COVID-19 safety measures ate as of this
time sufficient to protect said interests. These uncontested measures include Covid-19
screening of visiting attorneys, requiring visiting attorneys to submit to temperatute
readings, and requiring visiting attorneys and inmates to wear protective face
coverings — in additon to whatever other sanitation measures DOC finds

teasonable.®

¥ Opposition to Motion for Preliminary Injunction at 4.
* Opposition to Motion for Preliminary Injunction at 3.
¥ Phintiffs’ Reply to State’s Opposition to Preliminary Injunction Motion at 2.
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3. Plaintiffs Have Raised Serious and Substantial
Merits of the Case.

Plaintiffs argue they have raised setous and substantial questions going to the
merits of this case.® Plaintiffs cite to both 22 AAC 05.545 and AS 12.25.150(b),
arguing that defendants have the right to physically visit with an attorney.* Plaintiffs
further cite to the Sixth Amendment to the U.S. Constitution and Article 1, Section 11
of the Alaska Constitution, teiterating the essential tight to effective assistance of
counsel.

Conversely, Defendants argue that Plaintiffs are not likely to succeed on the
merits of the case, citing to Trrwey 2. Safley,*? stating that their conditions ate rational to
fight the spread of Covid-19 among prisoners and staff.* They claim requiting
inmates to be vaccinated “greatly reduces the risk that the disease could be
transmitted from an attorney to an inmate and spread throughout the facility.”*
Defendants then claim that the altetnate means — video and phone visitation — are

adequate for prisoners to exercise their right”® They then argue that there are “no

‘ready alternatives™ to their policy, and thus, their policy should be constitutional.*

* Phintiffs’ Motion for Preliminary Injunction at 11.

# Plaintiffs’ Motion for Preliminary Injunction at 11.

** The constitutionality of prison regulations that burden constitutional rights looks at four factors:
(1) whether there is a valid, rational connection between the regulation and a legitimate government
interest; (2) whether there are alternative means for the prisoners to exercise their right; (3) the
impact of the accommodation of the asserted constitutional right; and (4) the absence of ready
alternatives. Turwer v. Saffey, 482 U.S. 78, 91 (1987).

* Opposition to Motion for Preliminary Injunction at 3.

* Opposition to Motion for Preliminary Injunction at 3.

* Opposition to Motion for Preliminary Injunction at 3.

# Opposition to Motion for Preliminary Injunction at 3.
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The Court does not need to issue a definitive answer as to which parties will
ultimately prevail on the metits of this case in otder to grant this preliminary
injunction. It is sufficient to say Plaintiffs stand a fighting chance in this case,
Furthermore, Plaintiffs have pointed out that future strains of Covid-19, or other
aflments might render current vaccinations inadequate. The Court does not believe
that access to justice should be limited indefinitely by the vagaries of modetn
medicine. Thus, the Court finds that Plaintiffs have successfully raised serious and
substantial questions going to the merits of this case.

CONCLUSION
Plaintffs’ request for a preliminary injunction and declaratory relief is

GRANTED as follows:

1. DOC shall not distinguish in its visitation policies between vaccinated and
unvaccinated inmates.

2. DOC shall open, and keep open, its visiting facilities to attorneys provided
that visiting attorneys follow social distancing, masking, and other safety
requirements in accordance with the most recent CDC guidelines and DOC
policies.

3. Attorneys wishing to conduct visits with clients shall notify DOC at least 24
hours in advance to allow DOC to accommodate these visits according to

the most recent guidelines regarding building maximum capacities.
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4. DOC will not deny attorneys access to facilities absent good cause (for
example, an attorney or her client testing positive for COVID-19). If such
instances occur, these instances must be documented and submitted to the
Coutt, along with sworn affidavits from at least two DOC personnel in

supervisory positions.

SO ORDERED this Z L [ day of March, 2021, at Anchorage Alaska.

UNA S. GANDBET

Superior Coust Judge

I certify that on "_Z /S /2/
a copy of the above/was thailed/emailed to

each of the following at their address of record:

0 Dhor/ it /&m it
R. Davis, Judicial Aséstant Y % (// ot / ﬂj/,,w,/
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