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IN THE SUPERIOR COURT FOR THIE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

EDWARD ALEXANDER, JOSH
ANDREWS, SHELBY BECK
ANDREWS, & CAREY CARPENTER, R T T B
9 s ;r.,._.,:.‘_l. FE L.ll_.',:_."'lz
Plaintiffs,
[0 3
V. T Al IRARTRI:
e
ACTING COMMISSIONER HEIDI

TESHNER, in her official capacity,
STATE OF ALASKA, DEPARTMENT

OF EDUCATION & EARLY L
DEVELOPMENT, }p
).
Defendants, /
V.

ANDREA MOCERI, THERESA.
BROOKS, and BRANDY
PENNINGTON,

Case No. 3AN-23-04309CI
Intervenors.

5
MEMORANDUM IN SUPPORT OF PLAINTIFFS® OPPOSITION
TO STATE OF ALASKA’S MOTION TO DISMISS /
CROSS MOTION FOR SUMMARY JUDGMENT g,

INTRODUCTION
The statutes challenged in this case—AS 14.03.300-.310—have no purpose other than

to expand Alaska’s correspondence study program to allow public funds, in the form of
student allotments, to be spent at private or religious educational organizations for

educational services. That purpoée, and the payments currently taking place under these
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statutes, are facially unconstitutional under Article VII, Section 1 of the Alaska
Constitution. In a prior case directly on point, the Alaska Supreme Court has already held
that such payments to private educational entities are unconstitutional. During consideration
of these statutes, even the sponsor of the legislation conceded that this program could not be
deployed without amending the constitution. Finally, the fact that this program cannot be
salvaged is made even clearer by the fact that the statutes themselves specifically prohibit
DEED from imposing any additional limitations that might have kept the payments within
constitutional boundaries. |

For these reasons, and as explained herein, this Court should order that AS 14.03.300-
.310 be stricken as unconstitutional.l

SUMMARY
The State of Alaska’s (“State™) Motion to Dismiss relies on two main assertions: (1)

Plaintiffs have failed to state a claim that AS 14.03.300-.310 is facially unconstitutional under
Article VII, Section 1 of the Alaska Constitution;' and (2) although the State’s Department
of Education & Early Development (“DEED” or “Department™) is responsible for overseeing
public education funding and compliance, DEED has no idea how public correspondence
student allotments are actually being spent in school districts, and therefore school districts
are “indispensable” parties for an as-applied challenge seeking declaratory and injunctive

relief.* Neither of these assertions hold up.

t Alaska R. Civ. Proc. 12(b)(6).
2 Alaska R. Civ. Proc. 12(b)(7).
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The plain language of Article VII, Section 1, and the minutes of the Alaska
Constitutional Convention, dictate that “[n]Jo money shall be paid from public funds for the
direct benefit of any religious or other private educational institution.”® The delegates’
understanding of the term “direct benefit” forbids public funds from being used to pay for

educational materials and services from private educational institutions.

The State concedes that “possible uses of allotment funds would be questionable, and
some even clearly unconstitutional.™ The State nonetheless asserts that despite the plain text
of AS 14.03.300-.310 allowing for such “clearly unconstitutional” and “questionable” uses,
that Plaintiffs have failed to state a claim because “allotment funds can be spent in ways that
do not even involve ‘a religious or other private educational institution.””® But the sweep of
the statutes is plainly unconstitutional, allowing expenditure of public funds for the direct
benefit of private educational institutions, triggering the framers’ core concern in drafting the
direct benefit prohibition. Moreover, the sponsor’s statements are clear that the statutes were
drafted with the specific intent that public funds, in the form of student allotments, would be

used to purchase services from private educational institutions.

The State’s argument entirely ignores this legislative history and the sponsor’s intent,

relying solely on an Attorney General Opinion premised upon the nonsensical (and circular)

3 Turpin v. North Slope Borough, 879 P.2d 1009, 1013 n.7 (Alaska 1994) (“We generally
give the word ‘shall’ mandatory effect”); Fowler v. City of Anchorage, 583 P.2d 817, 820 (Alaska
1978) (*“Unless the context otherwise indicates, the use of the word shall denotes a mandatory
intent”).

4 Defendant’s Motion to Dismiss at 2 (dated March 8, 2023).
5 Id. (emphasis added).
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foundational premise that using public funds for payments to private educational institutions
is constitutional so long as it supports the public purpose of educating the student. This
interpretation was considered and rejected by the framers and is facially unconstitutional.
This attempt to rewrite the direct iaeneﬁt prohibition in the Alaska Constitution must be

rejected, and AS 14.03.300-.310 must be struck down as facially unconstitutional.

Alternatively, if the statutes are not struck down in total, this Court should declare
that the statutes must be interpreted more narrowly to disallow all direct expenditures to
private educational institutions,® in order to comply with the Alaska Constitution. Either
way, the Plaintiffs have presented a valid legal claim for declaratory relief that Article VII,
Section 1 does not allow for the expenditure of public funds at private institutions as currently
authorized by AS 14.03.300-.310. The Motion to Dismiss should be denied and summary

judgment entered for Plaintiffs.

FACTUAL BACKGROUND
L. The Legislative History of AS 14.03.300-.310
The relevant language in AS 14.03.300-,310 was initially proposed in Senate Bill 100

(“SB 100”) in 2013.7 This legislative history indicates that members of the Senate Education

Standing Committee (“Committee™), including the bill’s sponsor, then-Senator Michael J.

6 For example, this Court could conceivably delete the words “private, or religious” from
AS 14.03.310(b) to conform it to the constitution. However, as explained herein, doing so
would void the sole intended purpose of the legislation’s sponsor: to allow public education
funds to be spent with private educational institutions.

7 The legislative history was discussed in the Complaint §{ 3-5, 30-41. This memorandum
is accompanied by an Affidavit of counsel with exhibits, including legislative history.
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Dunleavy, understood that the bill was unconstitutional. The legislative history of AS
14.03.300-.310, and the sponsor’s stated intentions, demonstrate that the core intention of AS
14.03.300-310 was to allow unfettered spending of public funds that would be
unconstitutional without amending the education clause. First, these provisions were
intended to alter Alaska’s existing correspondence (homeschooling) program to allow parents
to use public funds to purchase materials and services from private educational institutions
with a student allotment. In pertinent part, AS 14.03.310(b) explicitly provides, *[a] parent
or guardian may purchase nonsectarian services and materials from a public, private, or
religious organization with a student allotment.” Second, AS 14.03.300-.310 was intended to
specifically remove DEED’s ability to impose any additional restrictions on the purchase of
services and materials from private educational institutions, so long as educational outcomes

were achieved.?

Due to these constitutional issues, SB 100 was introduced as companion legislation
alongside Senate Joint Resolution No. 9 (“SJR 9”*), which proposed amendments to Article
VII, Section 1 and Article IX, Section 6 of the Alaska Constitution to remove the
constitutional barrier to using public funds for the direct benefit of private educational

institutions. Despite SB 100’s sponsor understanding that the intended spending was flatly

8 AS 14.03.300(b) (“Notwithstanding another provision of law, the department may not
impose additional requirements, other than the requirements specified under (a) of this section
and under AS 14.03.310, on a student who is proficient or advanced on statewide assessments
required under AS 14.03.123(f).”) (emphasis added).
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prohibited by the Alaska Constitution, and the proposed constitutional amendment never

being adopted, AS 14.03.300-.310 was enacted in 2014.°
A. Drafting History and Sponsor’s Intentions for SB 100

At the time SB 100 was proposed, “there already [was] a system where
homeschoolers [could] enroll in a public homeschool system and get access to materials
through approved vendors.”? SB.100, however, intended to remove restrictions on “inputs”
fo education to focus on “outcomes.”!! The intention was that a focus on “outcomes” would
allow for “flexibility” for purchasing “inputs,” and was described as a “public/private
partnership concept.”'? More plainly, the specific change sought in SB 100 was to allow that
“a parent may purchase services and materials from a private or religious organization with

a student allotment.”"?

SB 100’s sponsor, then-Senator Dunleavy, explained in his sponsor statement:

? “[I]ssues of constitutional and statutory interpretation are decidedly questions of law, for
which resort to drafting history to clarify the meaning of language is common practice.” Forrer
v. State, 471 P.3d 569, 584 (Alaska 2020).

10 Exhibit 1 at 10, Sen. Educ. Comm., 28th Leg., Mar. 3, 2014, Statement of Sen. Gardner
at 8:30:06 AM (emphasis added), available at https:/fwww.akleg.gov/PDF/28/M/SEDC2014-03-
030800.PDF. Under 4 ACC 33.490(14), ““home school’ means an educational program provided
in the child’s home by a parent or legal guardian under AS 14.30.010(b)(12).”

u E.g., Exhibit 1 at 7-8, 14 (Statements of Sen. Dunleavy and Sen. Gardner).

12 Id; Exhibit 2 at 10, Sen. Educ. Comm., 28th Leg., Apr. 10, 2013, Statement of Sen.
Dunleavy at 8:29:15 AM, available at https://www.akleg.gov/PDF/28/M/SEDC2013-04-
100801.PDF.

3 Exhibit 1 at 5 (Statement of Sen. Dunleavy at 8:01:20 AM).
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Sponsor Substitute for Senate Bill 100 . . . makes several
changes to the current correspondence study programs offered
by 33 school districts.

Public correspondence/homeschool study programs serve
almost 10 percent of the total Alaska student population. This
approach to education is one of the fastest growing options in
the state. Its individualized learning, low-cost approach appeals
to independent learners and policy makers alike. A focus on
student proficiency is at the center of SB 100. Most programs
provide a student allotment to purchase educational services or
materials to meet the student’s Individual Learning Plan (ILP).
Under SB 100. a parent may purchase services and materials
from a private or religious organization with a student allotment
to meet the student’s ILP. In addition, each child’s allotment
may be rolled over to the next school year.['¥

This sponsor statement explains that the purpose of SB 100 was to expand permissible
uses of the student allotments already provided by many correspondence programs to include
the purchase of materials or services from private educational institutions. So long as the end
(a proficient student) was achieved, the means (spending of the student allotment) was left to
the parent and the teacher developing the individual learning plan (“ILP”). In fact, the
legislation specifically prohibited DEED from placing any restriction on these funds apart

from student proficiency.'

As SB 100’s sponsor, then-Senator Dunleavy acknowledged that a constitutional

amendment was necessary to allow for the use of public funds for the direct benefit of private

14 Id. at 4-5 (emphasis added).

15 AS 14.03.300(b) (“Notwithstanding another provision of law, the department may not
impose additional requirements, other than the requirements specified under (a) of this section
and under AS 14.03.310, on a student who is proficient or advanced on statewide assessments
required under AS 14.03.123(£).”). .

MEMORANDUM ISO PLAINTIFF’S OPPOSITION AND CROSS MOTION FOR SUMMARY JUDGMENT
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educational institutions as intended by SB 100.! In Senate Education Committee meetings,
Dunleavy acknowledged, “for example, a parent could decide his child would take a Latin

course at Monroe Catholic and the teacher could agree to that in the ILP. That cannot be done

currently under constitutional language.”!” The intention of “SB 100, along with SIR 9, [is

it] allows a parent and a teacher to develop an ILP that includes a public/private partnership
concept with a public outcome.”® SB 100 “is an expansion of the public education system
using a public/private partnership concept, under an ILP developed between a parent and a
teacher.”’® Then-Senator Dunleavy conceded that such public/private partnerships are

prohibited by the education clause.

As was described by Dunle"aﬁy in Committee Meetings, SB 100 “addresses a child in
a home correspondence school with an Individual Learning Plan (ILP) developed by a public
teacher with the parent. The only difference [from the existing correspondence program
student allotments] is that the parent with the teacher can determine the ‘how’ and an
expansion of it."?® In order to ensure that parents and teachers would be determining the
“how,” as ultimately enacted, AS 14.03.300(b) provides, “Notwithstanding another provision

of law, the department may not impose additional requirements, other than the requirements

16 Exhibit 2 at 9-11 (Senator Dunleavy stating, “SB 100 would be the companion concept
to SJR 9” and “[t]he idea in SB 100i(in conjunction with SJR 9) is the ‘how.”™).

17 Exhibit 2 at 10 (emphasis added).

18 Id. (Statement of Sen. Dunleavy).

19 Id, at 10-11 (Statement of Sen, Dunleavy).
20 Id. at 10.
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specified under (a) of this section and under AS 14.03.310, on a student who is proficient or
advanced on statewide assessments.” In other words, the language of AS 14.03.300(b)
explicitly precludes the Department from placing any additional restrictions on a parent’s

spending of their public correspondence program allotment.

Members of the Senate Education Committee had questions about the bill’s intention
in removing the Department’s ability to impose requirements. In response to a question from
Senator Berta Gardner, inquiring about, the language that “the department may not impose
additional requirement other than the requirements specified under () of this section, on a

student who is proficient or advanced,”?! Dunleavy explained:

The concept of home school correspondence is to allow as much
freedom and flexibility possible for the parent and Individual
Learning Plan (ILP) teacher. . . . He maintained that an ILP
should support the outcome desired. The proficiency of the
outcome is what is important. . . . He said there is a list of
prohibitions for home school correspondence schools. The bill
aims to help the programs and the department focus on the
outcomes, not the inputs.?*!

Senate Education Committee Chair Senator Gary Stevens then “suggested that the bill
removes school district and department oversight when it comes to expenditures and the
learning plan. The constitution says that this oversight has to be in the hands of the department

and the school district.”* Senator Dunleavy responded that he “did not think it [] was true.

2 Exhibit 1 at 6 (Statement at 8:07:44 AM).
22 Id at 6-7.
B Id at 7 (Exchange between Sen. Stevens and Sen. Dunleavy at 8:11:22 AM).
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He maintained that oversight is the district’s responsibility and not the department’s.”
Dissatisfied with this response, Committee Chair Stevens “suggested the legal issues be

addressed.”®

Chair Stevens asked Jean Mischel, an attorney for Legislative Legal Services, “about
the constitutionality of SB 100 and if a change in the constitution would be required to
remove the responsibility from the department and the district.”?® Ms. Mischel explained the
language in version I of the bill, “creates a potential for violating both Article 7, Section 1

and Article 4, Section 17:

The difficultly with removing departmental oversight rests with
the concern that if the parent who has control . . . over
purchasing of materials, if they choose to purchase religious or
sectarian materials in violation of the provision, there would be
very little way of knowing, without some oversight, whether the
parent has overstepped the constitutional boundaries.’”]

Ms. Mischel also noted that this SB 100 raised further constitutional questions under

Article VII regarding Department supervisory oversight,

[W]hat the legislature has done under Article 7 is given the
department supervisory oversight over all public schools. This
bill is a large change from that structure, With regard to whether
the school district would continue to have some oversight, there
1s some ambiguity. The department often provides regulatory
direction to school districts in administrative code, as Senator
Dunleavy mentioned. Lines 8-11 would restrict the department

from adopting those regulations that might provide additional

A Id,

25 Id

26 Id, (Statement at 8:12:39 AM).

27 Id.  The language was amended to limit purchases to “nonsectarian services and

materials” in an attempt to address the Article 4, Section 1 concerns. See AS 14.03.310(b).

MEMORANDUM ISO PLAINTIFF’S OPPOSITION AND CROSS MOTION FOR SUMMARY JUDGMENT
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guidance to the districts, which receive their authority both
through the legislature and the department. Much of the district
authority is restricted by that in the bill because the department
no longer has control over the district. There is an ambiguity
about whether the school district would, in fact, continue to
provide oversight,!®)

Further discussion indicated that under Senator Dunleavy’s reading of SB 100,
“[v]endors need to be approved by the district.”* But the bill removes spending “oversight
by the department,” because “there is a series of regulations that list things that can and cannot
be purchased or done. The state determines the output — proficiency. The bill relies on the
teacher, parents, and ILP to determine what the inputs are instead of department
regulations.”® Committee Chair Stevens “summarized that SB 100 removes the department’s
oversight of financial expenditures and the ILP,” and Sponsor Dunleavy agreed, noting “it
places the oversight with the district.”*!

Ms. Mischel then noted, “she does not have a clear enough idea of the legislative
intention of removing the department from its legislatively authorized oversight role,”*?

However, “[f]rom a constitutional standpoint, [under SB 100] the legislature is delegating its

constitutional oversight function to a school teacher, a parent, and a district, in a more limited

sense, because the regulations that restrict these district expenditures would no longer be in

28 Exhibit 1 at 8 (Statement at 8:12:39 AM) (emphasis added).
g Id. (Statement at 8:17:38 AM).

30 Id

31 Id. at 8-9.

2 Id. at 9 (Statement at 8:22:17 AM).
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effect.”® Ms. Mischel explained that the framers drafted Article 7, Section 1 to avoid the
exact line drawing exercise that SB 100 called for: “the Constitutional Convention was filled
with conversations about Article 7 and why the last sentence in Article 7, Section 1, is there.
It is for the very purpose that teachers and parents and districts, and even the department,
would not have to ‘get into the weeds’ of deciding whether it is government entanglement or

an Article 1, Section 4 problem.”*

SB 100°s legislative .history demonstrates that the sponsor, then-Senator Dunleavy,
understood that amending the constitutional language to remove the direct benefit prohibition
would be required, so that parents could use the allotment as intended to be allowed by SB
100.3 Dunleavy plainly stated that SB 100’s purpose “cannot be done currently under
constitutional language.”*® That purpose was to create “a ‘third way’ for education in
Alaska.™ That “third way” was to allow public funds to be spent on education at private

educational institutions.

33 Id. (emphasis added).
34 Id '

3 Senator Gardner also stated that her office “has a legal opinion that SB 100 is not
constitutional,” and she transmitted that opinion to members of the Committee. Sen. Educ.
Comm., 28th Leg., March 21, 2014 at 8:24:31 AM, https://www.akleg.gov/PDF/28/M/
SEDC2014-03-210759.PDF. In this same exchange, Senator Dunleavy then sought clarification
whether the opinion concluded that “SB 100 is not constitutional or questionable,” and Senator
Gardner explained, “No one knows for sure unless there is a lawsuit.” Jd. The Minutes of this
exchange are contained in Exhibit 3 at 3.

36 Exhibit 2 at 10 (Statement at 8:29:15 AM).
37 Id at 11 (Statement of Sen. Dunleavy at 8:38:24 AM).
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B. The Companion Constitutional Amendment Senate Joint Reselution
No. 9 Dies in Committee

According to sponsor Dunleavy, SB 100 was a companion bill for STR 9. Introduced
on February 13, 2013, SJR 9 “propos[ed] amendmenits to the Constitution of the State of
Alaska relating to state aid for education.”® SJR contained two amendments, First, SJR 9
proposed to amend Article VII, ée'ction 1 of the Alaska Constitution by deleting the final
sentence providing, “No money shall be paid from public funds for the direct benefit of any
religious or other private educational institution.™® Second, it proposed adding language to

Article IX, Section 6 so that it would read:

No tax shall be levied, or appropriate of public money made, or
public property, transferred, nor shall the public credit be used,
except for a public purpose: however. nothing in this section
shall prevent payment from public funds for the direct
educational benefit of students as provided by law.[*!

SIR 9 died in Committee, and the Alaska Constitution was never amended to allow

spending public funds for the direct benefit of private educational institutions.

C. The Language from SB 100 is Added to Omnibus Education Legislation
House Bill 278

The relevant language from AS 14.03.300-.310 was ultimately incorporated into

omnibus education legislation in House Bill 278 (“HB 278”).*2 HB 278 was a priority for

38 Id. at 9 (Statement of Sen. Dunleavy at 8:29:15 AM).

39 Exhibit 4, Sen. J. Res. No. 9, 28th Leg., 2d Sess. (introduced Feb. 13, 2013), available at
https://www.akleg.gov/PDF/28/Bills/SIR009A.PDF.

40 Id
s Id. (underlining in original to designate new text).

2 Alaska Statute 14.03.310 was originally enacted as AS 14.03.320. This provision was
renumbered in 2014,

MEMORANDUM ISO PLAINTIFF’S OPPOSITION AND CROSS MOTION FOR SUMMARY JUDGMENT
Alexander v. SOA, Case No. 3AN-23-04309C1 Page 13 of 50




Cashion Gilmore & Lindemuth
510 L Street, Suite 601
Anchorage, Alaska 99501
(907) 222-7932 fax (907) 222-7938

10

11

12

13

14

15

16

17

18

19

20

21

then-Governor Sean Parnell, as indicated by his accompanying transmittal letter.* B 278
did not originally contain the provfsions in AS 14.03.300-.310. These provisions were added
in Committee in April 2014, and when Dunleavy addressed these provisions in Free
Conference Committee, he acknowledged that the “change” to the “correspondence
homeschool programs” “was originally proposed under SB 100,”* but neglected to mention
the constitutional conflict disclosed in discussions of SB 100 and SIR 9. HB 278 was

enacted by the legislature in 2014,

II.  Alaska Statute 14.03.300-.310 Comes Under Public Scrutiny After
Taylor’s Opinion Piece Outlines Four Easy Steps to Subsidize Private
School Tuition with the Public Correspondence Student Allotment,
Prompting the Attorney General’s Office to Prepare an Opinion.

In May of 2022, the Attorney General Treg Taylor’s wife, Jodi Taylor, wrote a widely

circulated opinion piece explaining how parents could use the public correspondence

43 Exhibit 5 at 3-6, Governor Parnell’s Transmittal Letter (dated Jan. 23, 2014), in House J.,
28th Leg., 2nd Sess. (Jan. 24, 2014), at 143437, available at
https://www.akleg.gov/pdf/28/J/H2014-01-24.PDF.

4 Exhibit 6 at 3, Free Conference Committee Comparison of HB 278 (listing new
“Correspondence  study programs: ILPs; Student Allotments”), available at
https://www.akleg.gov/basis/get_documents.asp?session=28&docid=24842. Compare Exhibit
7 at 3-5 (Senate Finance Committee version of HB 278E from April 19, 2014, containing
correspondence program allotment provisions), with Exhibit 8 (House Finance Committee
version of HB 278D from April 7, 2014, without correspondence program allotment provisions).

45 Exhibit 9 at 12-13, Free Conference Comm. on HB 278, 28th Leg. April 22, 2014,
Statement of Sen. Dunleavy at 10:55:19 AM, available at https://www.akleg.gov/PDF/28/
M/HHB2782014-04-221030.PDF.

16 Id. (absence).
4 See 2014 Alaska Sess. Laws Ch. 15, § 15.
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program student allotment to subsidize their child’s private school tuition in four easy steps."®
Ms. Taylor’s opinion piece elaborated that parents can use AS 14.03.310 to receive thousands
of dollars under the State’s Base Student Allotment (“BSA™) as reimbursement for private
school courses.*” Ms. Taylor explained, “Thanks to Dunleavy’s 2014 statute, private schools

have been added to the list of allowable vendors for parents.”

As an example of how the reimbursement process worked, Ms. Taylor explained that
her children attended St. Elizabeth Ann Seton (“SEAS™) private school, while simultaneously
being enrolled in Anchorage School District’s Family Partnership Charter School (“FPCS™).
Because SEAS is an “approved FPCS vendor,” Mrs. Taylor intended to request a $4,000
reimbursement for each student, which would cover two-thirds of their $6,000 private school

tuition.>!

That same month, Attorney General Treg Taylor recused himself “from all matters
involving correspondence school allotments.” Attorney General Taylor delegated his

authority to Deputy Attorney General Cori Mills regarding the matter of correspondence

48 Plaintiffs incorporated this opinion piece by reference in the Complaint § 7, 22-24. Ms.
Taylor’s opinion piece is attached as Exhibit 10.

49 Exhibit 10 at 2.

50 Id

5t Id at4.

52 Exhibit 11, Press Release, Department of Law, Attorney General Taylor Recused from

Correspondence School Allotment Advice in May (June 6, 2022), available at
hitps://law.alaska.gov/press/releases/2022/060622-Allotment.html); Compl. | 44.
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school allotments.®> On July 25, 2022, Alaska Deputy Attorney General Cori Mills released
the Department of Law’s Opinion addressing whether publicly-funded correspondence
schools can pay for services from private schools.®® This Opinion states that it provides
“suidance on the types of spending that are clearly constitutional, clearly unconstitutional,
and those that fall into a gray area” under AS 14.03.300-.310.>> Although the Opinion
recognizes that the statutes allow public education funds to be spent at private institutions, it
does not concede that the Alaska Constitution provides a prohibition of such uses of public
funds under Article VII, Section 1. Instead, it dodges addressing the issue head on with an “it

depends” answer.

As Acting Commissioner of DEED, Heidi Teshner circulated this Opinion with a
“Letter to Superintendents” on July 25, 2022.5¢ The Letter acknowledged that “[q]uestions
have arisen recently regarding the use of correspondence school program allotments,
specifically in regard to expenditures for students attending classes at private schools.”’ This

Letter summarized that “the opinion confirms that using public money to pay private vendors

3 Exhibit 12, Online Public Notices, State of Alaska, Delegation of Authority to Deputy
Attorney General Cori Mills (dated May 21, 2022), available at hitps://aws.state.ak.us/
OnlinePublicNotices/Notices/View.aspx?id=207008); Compl. § 45.

4 Exhibit 13, Press Release, Deputy Attorney General’s Opinion Provides Guidance to
School Districts on Public Correspondence School Allotments and Private School Uses (July 25,
2022), available at https://law.alaska.gov/press/releases/2022/072522-SchoolsOpinion.html;
Compl. | 46.

35 Exhibit 14 at 2, State of Alaska, Dep’t of Law, Op. Att’y Gen. No. 2021200228 (July 25,
2022), available at hitps://law.alaska.gov/pdffopinions/opinions_2022/22-002_2021200228.pdf.

36 Exhibit 15; Compl. { 54.
57 Exhibit 15 at 1.
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for materials and services to fulfill an individual learning plan under a public correspondence
program does not violate the Alaska Constitution’s education clause.”® The Letter further
noted the Opinion’s conclusion that spending “public funds (in the form of allotment
money)” for “educational services and materials provided by private vendors” is supported
by the Constitution when the “purpose . . . is fo further the student’s public school
correspondence education.®™ Rather, according to the Opinion, “[w]hat the constitution
does not support is . . . supplanting the public education with a full private school education

by paying the tuition for full-time enroliment in a private school.”®

ARGUMENT

1. The Alaska Constitution Prohibits the Expenditure of Public Funds for the
Direct Benefit of Private Educational Institutions Allowed by AS 14.03.300-.310.

Article VII, Section 1 of the Alaska Constitution prohibits spending public funds for
the direct benefit of private educational institutions. As set forth above, AS 14.03.300-.310"s
legislative history shows that it was drafted for the specific purpose of allowing purchases of
private educational services with the public correspondence student allotments. The
sponsor’s statements further demonstrated an understanding that this spending violated
Atrticle VII, Section 1, such that amending the Alaska Constitution was required for the

statute to achieve its intended purpose.

58 Id
9 Id. (emphasis in original).
60 Id
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The AG Opinion relied on by the State does not opine that Article VII, Section 1
prohibits spending public funds for the direct benefit of private educational institutions.
Instead, the AG Opinion takes the position that it is the purpose behind spending public funds
for the direct benefit of private educational institutions that determines the constitutionality
of the spending, adding an “intent” test not found in the Constitution itself. In other words,
according to the AG Opinion, the proper interpretation of AS 14.03.300-.310 is that it allows
the expenditure of public funds for the direct benefit of private educational institutions, and
this spending is allowed by Article VII, Section 1. The State’s arguments justifying the
expenditures as constitutional were already rejected by the framers in drafting the direct
benefit prohibition in the education clause and by the Alaska Supreme Court in the
controlling case, Sheldon Jackson College v. State’! In light of AS 14.03.300-.310's
legislative history, its sponsor’s stated intentions, and the AG Opinion, the statutes have a

facially unconstitutional sweep and must be struck down.
A. Applicable Legal Standards

“In reviewing a Rule 12(b)(6) dismissal, [Alaska courts] liberally construe the
complaint and freat all factual allegations in the complaint as true.™? Courts have
“consistently held that dismissals under Rule 12(b)(6) ‘should be granted only if it appears

beyond doubt that the plaintiff can prove no set of facts in support of the claims that would

61 599 P.2d 127 (Alaska 1979).
62 Forrer, 471 P.3d at 583 (quoting Patterson v. Walker, 429 P.3d 829, 831 (Alaska 2018)).
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entitle the plaintiff to relief.””® In other words, “[i]f, within the framework of the complaint,
evidence may be introduced which will sustain a grant of relief to the plaintiff, the complaint
is sufficient.”® “Motions to dismiss are viewed with disfavor and should rarely be granted.”®

“[I]ssues of constitutional and statutory interpretation are decidedly questions of law,
for which resort to drafting history to clarify the meaning of language is common practice.”%
“This is true even in the limited scbpe of Rule 12(b)(6) motions to dismiss.”®’ Statutes “may
be found to be unconstitutional as applied or unconstitutional on their face.”® Courts “uphold
a statute against a facial constitutional challenge if despite . . . occasional problems it might

create in its application to specific cases, [it] has a plainly legitimate sweep.”®

On a motion for summary judgment, “[wjhen interpreting a statute, courts look to the
plain meaning of the statute, the legislative purpose, and the intent of the statute.”” “Statutes

should be construed, wherever possible, so as to conform to the constitutions of the United

63 Id. (quoting Clemensen v. Providence Alaska Med, Ctr., 203 P.3d 1148, 1151 (Alaska
2009)).

64 Kollodge v. State, 757 P.2d 1024, 1026 (Alaska 1988).
65 Id.
66 Forrer,471 P.3d at 584,

67 Id. (citing Basey v. State, Dep’t of Pub. Safety, Div, of Alaska State Troopers, Bureau of
Investigations, 408 P.3d 1173, 1175-76 (Alaska 2017)).

68 State v. Planned Parenthood of the Great Northwest, 436 P.3d 984, 991 (Alaska 2019)
(quoting State v. ACLU of Alaska, 204 P.3d 364, 372 (Alaska 2009)).

6 Id. at 991-92 (quoting State v. Planned Parenthood (Planned Parenthood 2007),171 P.3d
577, 581 (Alaska 2007)) (emphasis added).

0 Premera Blue Cross v. State, 171 P.3d 1110, 1115 (Alaska 2007).
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States and Alaska.”” “The constitutionality of a statute and matters of constitutional or
statutory interpretation are questions of law [with courts] adopting the rule of law that is most

persuasive in light of precedent, réason, and policy.””

In reviewing constitutional challenges involving interpretation of the constitution,
Alaska courts “first ‘look to the plain meaning and purpose of the provision and the intent of
the framers.”? “*Legislative history and the historical context’ assist in [the court’s] task of

»M While courts “consider

defining constitutional terms as understood by the framers.
‘precedent, reason, and policy,’ policy judgments do not inform [a court’s] decision-making
when the text of the Alaska Constitution and the framers’ intent as evidenced through the
proceedings of the Constitutional Convention are sufficiently clear.”” This in turn means
that where the court is “called upon . . . to exercise ‘sound judicial interpretation’ of the
Alaska Constitution,” this “may‘ require referring to debates of the Constitutional

Convention.”"

7l Id. (quoting Alaska Transp. Comm ’'nv. dirpac, Inc., 685 P.2d 1248, 1253 (Alaska 1984)).

7 Id. (citing State Commercial Fisheries Entry Comm'n v. Carlson, 65 P.3d 851, 858
(Alaska 2003)).

n Forrer, 471 P.3d at 583 (quoting Hickel v. Cowper, 874 P.2d 922, 926 (Alaska 1994)).
™ Id. (quoting State v. Ketchikan Gateway Borough, 366 P.3d 86, 90 (Alaska 2016)).

$ Id. {quoting Nelson v. State, 440 P.3d 240, 243 (Alaska 2019), then citing Se. Alaska
Conservation Council v. State, 202 P.3d 1162, 1176-77 (Alaska 2009) (holding that courts must
“enforce the considered judgment of the founders” regardless of any “atfractive idea” or
“deserving purpose” supporting the legislature’s attempt to circumvent constitutional
restrictions)).

76 Id. at 584.

.
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B. The Legislative History and Sponsor’s Interpretation Show AS 14.03.300-
.310 Has an Unconstitutional Purpose and Effect.

In interpretating a statute, courts look to the drafting history.” “The interpretation of
legislation by the [bill’s sponsor] is entitled to be given weight by the court in construing the
intent of the statute.”” As detailed above, the text of AS 14.03.300-.310 was initially

proposed by then-Senator Dunleavy as SB 100.

Alaska Statute 14.03.300-.310 contains two key components. First, its plain fext
allows a parent, teacher, and student to use a publicly funded correspondence program
student allotment to purchase educational services and materials from a private educational
institution. Second, it simultaneously prohibits the Department from imposing restrictions

on those expenditures.

Specifically, AS 14.03.300(a) provides that under a “correspondence study program”
an “individual learning plan” (*ILP”) is “developed in collaboration with the student, the
parent or guardian of the student, a certified teacher assigned to the student, and other
individuals involved in the student’s learning plan.” To meet “instructional expenses,” AS
14.03.310(a) allows a district or the Department to “provide an annual student allotment to a
parent or guardian of a student enrolled in the correspondence study program.” “A parent or
guardian may purchase nonsectarian services and materials from a public, private, or

7 Id. at 534-85.

8 Flisock v. Division of Retirement & Benefit, 818 P.2d 640, 645 (Alaska 1991); see also
Division of Agric. v. Fowler, 611 P.2d 58, 60 (Alaska 1980) (“The legislative history confirms
this interpretation.”).
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religious organization with a student allotment” so long as it is consistent with the *“individual

learning plan.”*”

As SB 100°s sponsor, Dunleavy understood that a constitutional amendment was
required to allow for the purchase of private school classes and materials, which was why he
argued SJR 9 needed to be passed by the Legislature and put before Alaska voters. In his
SJR 9 sponsor statement, Dunleavy explained, “[c]urrently the Alaska Constitution prohibits
the use of public funds for the direct benefit of any private educational institution. The courts
have determined that this ban extends to state funds being allotted to individual Alaskans
who choose to attend a private school.”® In speaking at a Senate Finance Committee
Meeting, Dunleavy “explained that SB 100 would be [the] program that would take place as
a result of the language change in the constitution,” and would “allow for private and/or
religious educational vendors to be recognized as legitimate educational vendors.”®' He
further testified that he “felt that there was a program in SB 100 which he believed would be
effective, but the constitution must be amended first.”*® This Court is entitled to consider the

fact that AS 14.03.300-.310’s legislative sponsor believed the constitution must be amended

” AS14.03.310(b).

80 Exhibit 16 at 5, Sen. Jud, Comm., 28th Leg., March 15, 2013, Statement of Sen. Dunleavy
at 1:38:37 PM, available at https://www.akleg.gov/PDF/28/M/SJUD2013-03-151336.PDF.

81 Exhibit 17 at 4-5, Sen. Fin. Comm., 28th Leg., Feb. 3, 2014, Statement of Sen, Dunleavy
at 9:15:08 AM, available at https:/fwww.akleg.gov/PDF/28/M/SFIN2014-02-030902.PDF.

82 Id. at 6 (Statement of Sen. Dunleavy at 9:29:46 AM).
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for his bill to achieve its intended purposes in determining whether the statutes have a plainly

legitimate sweep as required to survive review.

These correspondence study program provisions also prevent other provisions of law
from being used to impose restrictions on the use of an annual student allotment. Alaska
Statute 14.03.300(b) provides, “[n]Jotwithstanding another provision of law, the department
may not impose additional requirements, other than the requirements specified under (a) of
this section and under AS 14.03.310, on a student who is proficient or advanced on statewide
assessments required under AS 14.03.123(f).”% This provision means that while developing
the ILP, a “certified teacher,” “parent or guardian,” and “student,” can agree to a “course of
study for the appropriate grade level,” and the Department cannot place any limitations on
the purchase of services and materials outside of those contained in AS 14.03.300-.310. The
only actual limitation on spending the student allotment is contained in AS 14.03.310(¢),
which provides a “student allotme:nt ... may not be used to pay for services provided to a

student by a family member.”%

83 As the Alaska Supreme Court recently explained in Exxon Mobil Corp. v. Dep’t of
Revenue, “Notwithstanding” means “in spite of.” 488 P.3d 951, 956 n.43 (Alaska 2021) (quoting
Notwithstanding, BLACK'S LAW DICTIONARY (11th ed. 2019)).

i AS 14.03.310(e) (*In this subsection, ‘family member’ means the student’s spouse,
guardian, parent, stepparent, sibling, stepsibling, grandparent, stepgrandparent, child, uncle, or
aunt.”). ;
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C. Article VII, Secti(;n 1 of the Alaska Constitution Prohibits
Expenditure of Public Funds for the Direct Benefit of a Private
Educational Institution.

In full, Article VII, Section 1 provides:

The legislature shall by general law establish and maintain a system of
public schools open to all children of the State, and may provide for other
public educational institutions. Schools and institutions so established
shall be free from sectarian control. No money shall be paid from public
funds for the direct benefit of any religious or other private educational
instifution.

Of crucial import, the final sentence contains a strict prohibition: “No money shall be
paid from public funds for the direct benefit of any religious or other private educational
institution.” The minutes of the Alaska Constitutional Convention contain detailed
discussions regarding the authoring Committee’s intentions behind these carefully chosen
words. Delegate Armstrong, speaking on behalf of the Committee which drafted Article VII,
Section 1, stated that the Committee sought to “provide and protect for the future of our
public schools.”® The Committee chose the term “public funds” in acknowledgement that
“state funds” may go through many hands, but the term “public funds” was meant to “guide

[] every portion” of this journey:

[B]ecause we felt that state funds may at times go through many
hands before reaching the point of their work for the public, and
so the term “public funds” was then used as a guide to every
portion of our state financing, borough, city or other entity for
the disbursement of these monies.*

85 2 Proceedings of the Alaska Constitutional Convention at 1514 (hereinafter
“Proceedings™). Exhibit 18 contains an excerpt including all pages of the Proceedings cited in
this Memorandum.

86 Proceedings at 1514,
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In writing the education clause, the delegates distinguished between public and private
educational institutions. The delegates were informed that the Committee meant the phrase
“other private educational institutions” to include “any educational institution that is not
supported and run by the state.”®” This clause reflects a strict dichotomy: an educational

institution could either be public (run by the state) or private (not run by the state).

The delegates extensively debated, and uvltimately made the deliberate choice, to
include the “direct benefit” prohibition proposed by the Committee in the education clause.
The Committee understood the “direct benefit” prohibition to prevent spending for
“maintenance” or “operation” of a private educational institution, “or other features of direct
help.”® But the Committee did not prohibit “indirect” spending, with the intention to allow

for spending where “it touches health and matters of welfare” of the child.®

Importantly, this choice was made with an awareness that Article IX, Section 6
provides the baseline constitutional requirement that public funds be used for a “public

purpose.”™ Accordingly, there is no basis for the State’s claim that sending public funds to

87 Proceedings at 1511 (emphésis added); see also id. at 1531-32 (discussing “system of
public schools™).

88 Proceedings at 1514,

89 Id. (discussing examples such as “welfare cases for children in homes and when there
are indigents in hospitals.”); id, at 1517 (explaining “{wlell, we feared that ‘indirect’ would make
it impossible to give any of these welfare benefits, for instance, to children who were in private
schools, and we did not feel that any prohibition should go that far, and so the Committee did
carefully consider that word and unanimously agreed that we should not use it.”).

%0 Id at 1515. Article IX, Section 6 provides: “No tax shall be levied, or appropriation of
public money made, or public property transferred, nor shall the public credit be used, except for
a public purpose.”
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private educational institutions is permitted if it serves a “public purpose.” The delegates did
not find it sufficient to limit education spending to a *public purpose,” and deemed it
necessary to include a prohibition on using public funds for the “direct benefit” of private
educational institutions in the education clause to protect a strong public education system

open to all students in Alaska.

The Convention minutes illustrate that the delegates discussed and debated this very
point.”! As a comment by Delegate Fischer indicates, the framers understood substantive
differences between limiting expenditures based on a “public purpose” and including the
“direct benefit” prohibition in the education clause. Specifically, a “public purpose” could
change with prevailing attitudes, whereas a prohibition on spending for the “direct benefit”
of a private educational intuition would restrict the ability to change appropriation of public

funds with policy preferences:

[Wlhile . . . education is an important field, I do not feel that
when it comes to ar appropriation of public funds it should
receive any special, either more restrictive or more favored
treatment. As Mr. White pointed out, the general stipulation is
that funds be appropriated only for public purpose. Now it
seems to me that the definition of public purpose must be made
during every age in view of the conditions prevailing at that
time. I think that has been one of the strong points of the Federal
Constitution. . . . I think the public purpose provision should be
the only guidance when it comes to appropriating public
funds.?2

o This proposed amendment occurred at Proceedings at 1525 (Mr. White moving fo “strike
the last sentence” of “Section 1.”); see also id. at 1526-28 (debating striking the final sentence of
Section 1).

2 Proceedings at 1526.
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On the other side of this debate, delegate Coghill explained that “the state has set up
a public educational system for all (.:hildren.”"‘3 If public funds were spent supporting private
educational institutions, he expressed concerns that this would take “the benefit from the tax
dollar” away from public schools and drain the resources available for public students.”
After lengthy debate, the overwhelming majority of delegates made the choice to include the
last sentence containing the “direct benefit” prohibition in Article VII, Section 1.>* The
Convention minutes indicate the delegates’ understanding that Article VII, Section 1 would
foreclose spending public funds for the direct benefit of private educational institutions,
regardless of how many hands it passed through and regardless of whether the stated
intention of such spending was to further the public purpose of education. As the Alaska
Supreme Court has concluded: “\I?Vhere the framers expressly considered and rejected the
State’s line of logic, we cannot in good conscience adopt it a mere six decades after-the-

fact.»%

9 Id. at 1520.
94 Id

9 Id. at 1526, The proposed amendment to remove this direct benefit prohibition failed by
a vote of 13 yeas to 41 nays. /d. at 1528-29.

96 Forrer, 471 P.3d at 589; see also Se. Alaska Conservation Council, 202 P.3d at 1176-77
(holding that courts must “enforce the considered judgment of the founders” regardless of any
“attractive idea” or “deserving purpose” supporting the legislature’s attempt to circumvent
constitutional restrictions).
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D. In Sheldon Jackson College v. State, the Alaska Supreme Court Held
Reimbursing Payments to Private Colleges with Public Funds Violated
Article VII, Section 1.

The Alaska Supreme Court has already resolved the exact constitutional question
posed in this case in Sheldon Jackson College v. State.”’ In Sheldon Jackson the Alaska
Supreme Court considered whether a tuition grant program, under AS 14.40.751-.806,
violated Article VII, Section 1 of the Alaska Constitution.”® The grant program awarded
Alaska residents attending private colleges in Alaska an amount equal to the difference
between the tuition charged by the student’s private college and the tuition charged by a
public college.” The intention and public purpose of this program was to “help retain

qualified students in Alaska” by making attending private colleges more affordable.'%

Sheldon Jackson College, a private college benefitting from the grant program, sued
after the Attorney General issued an Opinion “declaring tuition grants to be invalid as a direct
benefit to private schools,” which prompted the Department of Administration to stop paying
the tuition grants.'® And, like the history at issue here, there was an unsuccessful proposal

to amend the Alaska Constitution to allow for the spending.'® The Alaska Supreme Court

97 599 P.2d 127.
%8 Id at 128.

99 Id

100 Id at 131.

101 Id at 128.

102 Id, (explaining ballot proposition to allow for tuition grant program was rejected by
voters).
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held that this tuition grant program was facially invalid because it violated Article VII,

Section 1 of the Alaska Constitution.!®

In Sheldon Jackson, the Court considered caselaw from other states and the United
States Supreme Court as an interpretative aid in the meaning of “direct” versus “incidental”
benefits, but concluded that Alaska®s “direct benefit prohibition” is “unique” in that it “bans

aid to all private educational institutions, including those with no religious affiliation.”'®

In interpreting Article VII, Section 1, the Alaska Supreme Court looked to the
Constitutional Convention minutes discussed above. The Court found the minutes “show
that an unsuccessful motion was made to delete entirely the direct benefit prohibition of
article VII, section 1.”'% “By rejecting this proposal the convention made it clear that it
wished the constitution to support and protect a strong system of public schools.”'® And the
minutes also show that in “expressly rejecting alternative language that would have
prohibited ‘direct or indirect benefits,” the delegates to Alaska’s Constitutional Convention
made it abundantly clear that thc); did not wish to prevent the state from providing for the

health and welfare of private school students.”” Looking at these minutes left the Court

103 Id

104 Id, at 129, 132; see also id. at 132 & n.33 (concluding after reviewing the “plain language
of the constitution and the minutes of the constitutional debate,” that “all private educational
institutions were meant to be included.”).

105 Id. at 129,
106 Id

07 Jd (first quoting 2 Proceedings at 1528, then citing 2 Proceedings at 1513-16, 1519-20,
1521-22,1524).
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with the firm conviction that “Article VII, section 1 was thus designed to commit Alaska to

the pursuit of public, not private education.”!%

The Court distilled four factors to aid a court in determining whether spending was
prohibited by the direct benefit clause. The Court first looked to “the breadth of the class to
which statutory benefits are directed.”'” In contrast to services like “police and fire
protection” which are provided to all members of the public, “a benefit flowing only to
private institutions, or to those served by them, does not reflect the same neutrality.”!! Under
this factor, spending that benefits all members of the public, such as public safety and welfare
are constitutionally permissible, whereas spending that benefits private institutions would be
prohibited. Applying this factor to the tuition grant program, the Court found that “the class
primarily benefitted by the tuition. grant program consists only of private colleges and their
students.”!!! The Court noted that although Sheldon Jackson College “characterize[d) the
statute as merely equalizing the positions of private and public university students, effectively
the chief beneficiaries are the private colleges themselves.”!!? This is because “the only
incentive it creates is the incentive to enroll in a private college.”!!* The Court concluded that

this grant was in fact a “subsidy program[]” for private colleges.'® Similarly, AS 14.03.300-

108 Id

109 Id at 130.

LI 7

i Id at 131.

112 Id ' .
113 Id

14 Id
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310 subsidizes private schools by incentivizing parents to enroll their children in a public

correspondence program and then receive reimbursements for private school classes.

As a second criterion, the Court looked to the “nature of the use to which the public
funds are to be put.”'"® This inquiry was focused on “the core concern expressed in the direct
benefit prohibition,” which was “government aid to Education conducted outside the public
schools.”!® Thus, spending for the benefit of private education warranted scrutiny. In
applying this factor to the grant program, the Court noted that although “the program may be
motivated, as was stated in the preface to the statute as it was originally passed, by the desire

to ‘help retain qualified students in Alaska,” such a landable purpose cannot escape article

VII’s mandate that Alaska pursue its educational objectives through public educational

institutions.”!!? Substantively, it was still “a subsidy of the education received by the student
at his or her private college, and thus implicate[d] fully the core concern of the direct benefit
provision.”'® Here too, while the stated justification of AS 14.03.300-.310 may be to further
educational outcomes, the chosen input is providing public funds, in the form of student
allotments, to parents to pay for educational materials and services at private schools. Just
like the Court concluded in Sheldon Jackson, this implicates the core concern of the direct

benefit prohibition.

13 Id. at 130.

116 Jd (emphasis in original).
17 Id at 131 (emphasis added).
118 Id
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The third factor considered in Sheldon Jackson was “the magnitude of benefits
bestowed.”!? The Court was careful to note that this should not be considered “in isolation,”
and “[a] trivial, though direct, benefit may not rise to the level of a constitutional violation,
whereas a substantial, though arguably indirect, benefit may.”'®® In Sheldon Jackson the
Court concluded that under the tuition grant program, a grant of “$1,850 for each eligible
student,” with plans to increase to $2,500 crossed this threshold.'*! Especially where many
students were eligible to receive such grants, and, as a result, private colleges like Sheldon
Jackson had received hundreds of thousands of dollars under the program the prior school
year.'”? Under the correspondence study program, a student’s entire allotment (totaling
thousands of dollars per year), may be used to purchase classes from a private school. In
fact, in the Motion to Intervene as Defendants, Intervenor-Defendants all claimed an interest
in this litigation specifically because they use their correspondence program allotments to

“pay tuition” for their children to attend private schools.'?

e Id. at 130.
120 Id
121 Id at 131,
122 d

123 Motion to Intervene as Defendants at 1 (dated Jan. 26, 2023). The supporting affidavits
attached to the Motion to Intervene further indicate that without the substantial subsidy provided
by the public correspondence program allotment, these parents would have to reconsider sending
their children to private schools. See, e.g., Affidavit of Andrea Moceri at 3 (*Tuition to Holy
Rosary Academy is not cheap and the Program is essential to helping me pay for it. If I were no
longer eligible to receive assistance from the Program, I would almost certainly be unable to
afford the tuition at Holy Rosary Academy.”); Affidavit of Brandy Pennington at 3 (“If I am
unable to continue receiving an allotment from the Program, I will undoubtedly endure great
financial hardship to keep sending my children to SEAS. In fact, it is