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Anchorage, AK 98503
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Fax 907-565-1000

1-800-478-1234

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICTAL DISTRICT AT ANCHORAGE

THE DISABILITY LAW CENTER

PSYCHIATRIC INSTITUTE; DUAZ_NE
MAYES as Chief Executive Officer, in

his official capacity,

)

OF ALASKA, INC,, )
o )
Plaintiff, ) £

) Case No. 3AN-18-9814 CI
. ) .

)
STATE OF ALASKA; DEPARTMENT ) .94,244-@
OF HEALTH AND SOCIAL ) 4 e
SERVICES; JAY BUTLER as ) %Sk ne,
Commissioner of the Department of ) f% y ' /’Uo i"%
Health and Social Services, in his ) 8 O, /4 6 "%(
official capacity; DIVISION OF ) e Mary, U
BEHAVIORAL HEALTH; Gennifer ) S Ve
Moreau-Johnson, in her official capacity ) o g
as Acting Director of the Division of ) e ™Y
Behavioral Fealth; and ALASKA ) %,

) _

)

)

)

)

Defendants.
: )

DLC’S MOTION FOR DECLARATORY AND PRELIMINARY INJUNCTIVE
RELIEF REGARDING UNLAWFUL JAILING

COMES NOW, the Plaintiff, the Disability Law Center of Alaska, and hereby moves
for a declaratory order and preliminary mjuqction to require compliance with this Court’s
or;ier dated OctoBer 21, 2019, as it relates to respondents held in correctional facilities, while |
this case‘is pending final resolution. This motion is necessary because c!efendant DHSS’
January 21, 2020, filing entitled Addressing Gaps in the Crisis Psychiatric Response System
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(“the Proposed Plan”), patently fails to fulfil this Court’s order regarding respondents held
in correctional facilities. '

In an Order dated October 21, 2019, this Court found that defendant DHSS is not
fulfilling its obligations to provide timely evaluations and treatment to respondents as| _
required by AS 47.30.700-.725, nor meeting its obligations under Gabrie! C. to immediately
transport respondents to the nearest evaluation and treatment facility. As a result, this Court
found that respondents are suffering ongoing irreparable harm and that, for those held in the
punitive conditions of correctional facilities, DHSS’ actions and inactions violate the due
I;rocess rights of respondents.! The Court therefore ordered DFSS to propose a plan to
remedy these violations. Specifically, regarding respondents held in correctional facilities,
the Order states, and requires DHSS’s plan to demonstrate:

The population of civil detainees in a DOC facility can be divided into two

groups: (a persons subject to an evaluation order that DOC obtained while the

person was in DOC custody, (b persons subject to an evaluation order who

were brought to DOC because an evaluation facility was unable to admit them |

and there were no criminal charges pending.

For the first group DHSS shall demonstrate a procedure whereby members of

the group remain at the DOC facility for no more than 24 hours after criminal

charges were dismissed. For the second group, DHSS shall demonstrate a

procedure whereby members do not go to a DOC facility, except in the rarest

circumstances (and providing guidelines concerning those circumstances).

Regarding respondents in ‘group a,’ those subject to an evaluation order that DOC

obtained while the person was in DOC custody, the Proposed Plan asserts that DHSS “cannot

guarantee that every person in protective custody can or will be released within 24 hours.’”

! Order at 53.

? Proposed Plan at 19. : -
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For those in ‘group b, those brought to DOC because an evaluation facility was unable to

admit them, the Proposed Plan states DHSS “cannot prevent law enforcement from

transporting individualsl to DOC.”

On February 11, 26?0, DLC filed a response to thcleposcd Plan objecting to,
among other things, DHSS’ refusal to prevent unlawful correctional facility boarding.* To
date, defendant DHSS remains out of compliance with this part of the Court’s ;cmmai |
order in this case.

Plaintiff thercfore sceks an order:.

L ﬁeclaring that DHSS’ Proposed Pian does noi compij/-w-itvh the C;ﬁrt’; order
because it fails to demon.strate a procedure whereby: |

a. persons subject to an evaluation order that DOC obtained while the
pefson was in DOC custody, remain at the DOC facility for no more
than 24 hours afler criminal charges have been dismissed; and

b. persons subject to.an evaluation order obtained while ih;:._péfSon was
outside ]jOC custody do not go to a DOC facility, cxbept in the rarest |-
circumstances (and providing guidelines concerning _those
circumstances). |

2. Granting a preliminary injunction requiring DHSS to ensure, while this case

is pending, that persons subject to an evaluation order that DOC obtained while the person

3 Proposed Plan at 19.

4 DLC’s Response to DHSS’ Proposed Plan, at 3-7.
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was in DOC custody, remain at the DOC facility for no more than 24 hours after criminal
charges have been dismissed; and that persons subject to an evaluatioc order obtained while
the person was outside DOC custody do not go to a DOC facility, except in the rarest
circumstances (and crcvidiﬁg guidelines concerning those circumstances), and

3 Requiring dcfcndarit DHSS to file reports immediately notifying the Court of]
any possible violations of the preliminary injunction set forth above during pendency of this
case.

This proposal simply asks the Coutt to convert the requirements it directed DHSS

and DOC to incorporate into the State’s Plan into direct orders to the agencies. To the extent

DHSS and DOC seek to add conditions to the Court’s order, they may propose those

conditions in their response to this Motion, but DLC respectfully submits that months have
passed since the agencies proposed their Plan and the Order’s basic requirements have not
yet been fulfilled. It is time to conclude this part ct; the case with a declaration, and
preliminary injunction to be in effect during the pendency of the rest of the case, that keeping

people in jail awailing civil commitment evaluations is wrong.

Dated: May 6, 2020. Respectfully submitted,

T X e

Disability J.aw Center of Alaska
Joanna L. Cahoon (ABA #1405034)
Mark Regan (ABA #8409081) ;
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The undersigned certifies that the foregoing document was scrvcd by U.S. MAIL and
ELECTRONIC MAIL on this 6th day of May 2020.

Steven Bookman
Jeff Pickett )

- Assistant Atlorney General
1031 W 4th Ave., Suite 200
Anchorage, AK 99501
steven.bookman(@alaska.gov

jeff.pickett@alaska.gov

Linda Beccher

Liz Brennan

Public Defender Agency
900 West 5™ Ave., Suite 200
Anchorage, AK 99501 .
linda.beecher@alaska.gov

elizabeth.brennan@alaska.gov

Mathias Cicotte

. Assistant Attorney Gencral
1031 West 4" Ave., Suite 200
Anchorage, AK 99501
matthias.cicotte(@alaska.gov
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