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STATE’S OPPOSITION TO MOTION TO CORRECT OR SUPPLEMENT THE
RECORD

The appellant, Kathryn Dodge, seeks to supplement the record in this recount
appeal with two affidavits, executed on December 4, 2018 and December 5, 2018,
Because the recount result was certified on November 30,. 2018mfi.v_e days before these
affidavits were provided to the division—these documents are not part of the Division’s
record of the recount and the appellees (collectively, the “Division™) opbose this
motion, Moreover, at Ms. Dodge’s request, this Court has appointed.a special rﬁaster in
this matter. The Division beﬁeves that the special master should make a
rccommendation regarding the legal sigﬂificance and factual reiiabiiity of any additional
evidence that Ms. Dodge seeks to rely on in this appeal. |

1. The Division complied with the Court’s Notice to Prepare the Record.

Although Ms. Dodge argues that these two affidavits fall within the scope of both

AS 15.20.510 and this Court’s order to the Division to prepare the record, she is
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mistaken. AS 15.20.510 provides that “the director shall furnish the record of the
recount taken, including all ballots, registers, and other election material and papers
pertaining to the election contest.” Ms. Dodge focuses on whether affidavits could be
considered “other election material and papers pertaining to the election contest,” but
ignores the key phrase—*“the record of the recount taken.” Because these affidavits
post-date the recount, by definition they cannot be part of thé “record of the recount.”

For the same reason, Ms. Dodge’s reliance on subparagraph 2 of the Court’s
Notice to Prepare the Record is mispEaced._ The Court orderéd the division to “prepare
and forward the record in this matter,” with two paragréphs outlining the parts of the
record that were being requested, after a teleconference in which the parties discussed
the transmission of an excerpted record. Thé Division’s exclusion of materials provided
by Ms. Dodge days after the recount Was not a “uhi}aterai” decision taken by. the
Division in bad faith. The order clearly requests the record in this mattef. The language
of the Court’s two subparagraphs was designed to capture the portion of the recount
record relevant to the appellant’s claims. The Division never qontel_nplated including
these documents because they are not part of the “reé_ord of the recount taken.”

2. Ms. Dodge will have an opportunlty to present her extrinsic evidence
to the specnal master

The Dmsnon has concerns about the administrability of a system under which
candidates and voters may challenge the Director’s decisions at a recount based on
evidence post-dating the recount. However, without conceding the relevance or

admissibility of these particular affidavits, the Division recognizes that the Court may
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wish to consider post-recount evidence as it weighs the related legal questions. Any
potential relevance of the affidavits, however, does not transform them into part of “the
record of the recount taken” by the division. Ms. Dodge will have an opportunity to
present evidence and make it part of the record before this Court,

In her original application to this Court, Ms. Dodge proposed that in order “to
resolve issues of fact regarding three voters® qualifications to cast a vote in the State
Representative District 1 race,” the Court could “eiect o ... appoint a special master for
the limited purpose of hearing evidence and providing a recommended finding as to the
qualifications of each individual named” in the appeal. {Orig. App. At{ 17] This Court
granted that request and has appointed a special master to hear_the evidence regarding
these voters’ qualificatic_ns to vote in House Distric_ﬁ I. Ms. Dodge will therefore have
an opcortuﬁity to present any evidence she would like to preseni tc the special master
and have it considered by the Court. The parties will then have the op'portunity'to argue
about the relevance, admissibility, and significance of the evidence_tlo the special mastef
and then to this Court,

There is thus.no need tolhave. this new evidence added to the admin.istrative
record of the recount Without the benefit of the special master’s review as if these
documents were somehcw part of the reccunt process..Because adding tﬁese do_cuments_
to the record is.b.oth inccneistent with..the meaning. cf “the record of the recount takee”
and unnecessary to protect Ms Dodge’s ability to present her arguments and evidence

to this Court, the Division opposes Ms. Dodge’s motion.
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Dated December 12, 2018.

KEVIN G. CLARKSON
ATTORNEY GENERAL

Laura Fox (0905015
Margaret Paton-Walsh (0411074)
Katherine Demarest (1011074)

Assistant Attorneys General
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