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. i ; ~ PILED iN OPEN COURi 

IN THE SUP9~0R COURT FOR THE ·STATE OF ALAS~tp-- Jlg, ·-
; r AT BETHEL : ~ - '-'1.t:RI< 

I I • 

~. t.1;' ~ f . 
' ~ 
I f' 

)" l CASS Nb. 4SM-16·02 DL ); ~ : ~ ~~.........,,.:::::-----· 

A minor under 18 years of age )' j. r8l .CONDUCT AGREEMENT 
Date of Bfrth! ~- t 0 :c~NOITIONS OF PROBATION 

t ; 
} \ 

. I !{ 

1. I will obey all municlpal, state a~d federal laws. ~ 
.... I , I 

. . :;· 
2. I will remain rn the placement d~stgnated by my Probation11ntake Officer 

3. lwlU: 

~ maintain curfew hours as follows: 

Sl.Mlday- Thursday. 10:00 PM to 7~00 AM {or} Earlier at parents request 

Friday- Saturday: 11 :00 PM to 7:00 AM (or) E~rlier at parents regue&t 

During curfew hours, l will be inside my rasldence or be accompanied by my parent or 
guardian. 

0 remain In the sight and sound of -----------------

4. I wm notify my Probation/Intake Officer prior to changing my residence, employment, school or 
telephone number. 

5. I will obey the rules and instructions set forth by my parents, guardian, custodian, and 
Probatron/lntake Officer. 

6. I wm attend school or vocational training when In sesslon and conduct myself in accordance wlth 
school policy; otherwise, l wlll maintain steady employment. 

7. I will report any and all polfce eontact and/or arrests to my Probationllntake Officer the following 
business day. 

8. I will report as directed to my Probation/Intake Officer and keep all scheduled appointments. My 
Probation/Intake Offica(s phone number is 1-907~54345200or1-800-478-9559. 

9. r wilt appear at all scheduled court hearings. 

1 O. I will not use, ingest or inhale any alcohol, drug, or f nhalant without a prescription from a medical 
professional. I will not have any Ulegal drugs, marijuana, drug paraphernalia, or alcoholic 
beverages in my possession, V'llhicle or bedroom. 

Condllfons of conctuctf Proballon 
Page1 Of3 
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In the Matter or: J.a ... Case No! 4SM·16·D2 DL 

11. I will submit, upon probable cause, to urinalysis testing or breathalyzer at the request of a 
Probation/ Intake officer. I wlll not attempt to falsify, alter or manipulate a urlnalysis sample 

12. t will not illegally possess any firearm, knife. club .or :other type or weapon, ammunition or 
explosive. I will not carry ~ny weapon on my per~on Jncludfng pocketknives, except for 
subsistence hunting and fishing with an approved adult. : 

13. J wm permit, upon probable cause, a Probationlfnta~e .Pfficers request 10 search my person, 
vehicle or bedroom at reasora01e hours to verify comp,lial};ce with these Conditions. . ' . . . 

14. Regarding the foUowing pe~on~: ; ~ . 
; j . ' ;~ 

l8} Victim(s}: K e R P. l : ;: 
Direct or indirect contact by means of telephone, email, chat room or other electronic 
media, orthird party, is: 
(g) proh1b1ted, wtth the exception of whlle at school or school §pQllSOrecf functions 

with adult wceNision 

D pennittad, subject.to the following restrictions:~-----------

D Co·Defendant(s): . 
Direct or indirect contact by means of telephone1 email, chat room or other efeelronic 
media, or thfrd party, Is: 
0 prohibited, with the exception of ________________ __, 

D permitted, subject to the following restrictions:. ___________ _ 

l&1 Wltness(s):~E;;::ob-..=r~-=--~--------....,.,_--------­
Direct or indirect contact by means ef telepho.,e, email, chat room or other electronic 
media, or third party, is: · 
181 prohibited, with the exception of while Stf sc@ol or school sponsored function~ 

with adult §ypeJXtlsion • 

D permitted, subject to the following restrictions: ___________ _ 

15. I will obey the following addltlo11al conditions: 

Con<IUlons cf Conduct I Proballcn 
Pago20f3 · · 
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In the Matter of: ~J!IO•P~B•••L--- DL 

I (have read) (he.ve had read to-me)-and understand these.,condltlons. I agree to obey them and 
understand that any violation may .result in my being detai~e~ or having my probation revoked . 

.. I • ~ .. • 4 

I t • l • 
.. I : 

i~tr;fua ---....: : ...... · ---
~ , ate ; Uuvenile Date 

} . . . .. . 
i .: . 

We have read and understand tti.~s~ conditions. We agre~-~~ require the juvenile to obey them and 
to report any violations. We und~rstand that it we fall to repQ~ a violation, which is known to us, 
action may be taken agaJnst us ir'.i c~urt. We further under$fai1d that any violation by the juvenile mey 
result in his/her detention. We agree to bring the juvenile before the court when directed. 

Parent/Guardian/Custodian Date 

ORDER· 
,. 

The above juvenile is hereby released under the terms and conditions agreed to In this document. 

Racommended on ~ z., ~'" 

~ 
Superior Court Master 

;f>,-f-4.c.e" ~ pjMa-'b . 

I certJly that on 51£ 1\1.J> 
a copy of this doc:ument was sent to: 

OHSS 
Juvenile/Attorney 
Parent/Guard Jan 
Placement FaciUty 
Olher:...,"e_t\ ____ _ 

Clerk: if~ 

Effective Date: 
~--~~~---~ 

Superior Court Judge Date 

Type or Print Name 

CERTIFiCATE OF SERVICE 

Tt'le undersigned hereby certifies that on 
the_ of 2013, a true and correct copy 
of the foregoing was deUvered to: 
Minor: Jn person; Parent/GuardJan: Jn person 
Attorney far ~lnor. by fmc; 

By:.~----..--~~---~~~ 

Condlllo"' of Coodui:t f Probation 
Plfee 3 of3 
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> 
(J co 

ffi ~ 

1 

2 AJ;iskn Public Defender Agency 
Jone M. Imholc~ 

3 PO Box 10 
Bethel, AK 99559 

4 Phone: (907) 543-7609 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

E-mnil: jone.imhohe@alaskn.i;ov ·--.... , ,_...,, _ "-·--
... ... '• 

IN THE SUPERIOR COURT OF THE ST ATE OF ALASKA 

FOURTH JUDICIAL DJSTRICT AT BETHEL 

In the Matter of= ) 
) 

J.B, ) 
) 

DOB: ) 
) 

Case No, 4SM- J 6-00002DL 

MOTION TO REQUIRE THE DEPARTMENT OF JUVENILE ,JUSTICE OR 
COURT-SYSTEM PA YING TRIAL~RELA TED TRAVEL EXPENSES FOR J.B. 

AND AT LEAST ONE OF HIS PARENTS 

\'RA CW!f!C,\ Timi 
I (c"ify clw 1Ms docwn.!nt :lnd ils a\1ACh111<:nl.!I du 001 (Q11tiain ( l) tltc: name oh victim of 11 sc~11~I ofTcnsc lis<L'll in "-!i ll.61.1~0 ur 
Cl ) a rositk'l)l;c or business mdtln:55 or tdqihonc nllmb~r or~ vicum or or 4 witnl!!.s 10 any olTcn.~c d11lcu i1 is an mldn.-ss us~..i to 
idL'lltify 1hc pfoccof the crime or it i$ on udcln::!~ or tclcphon.: l!Umb~r in a tmnscript oro COtll1 pn>cL'\.'liing and disclos11n:of1hl: 
infom11nlon wos onlcn:d the coun. 

J.B., a minor, by and through his counsel, hereby moves this court to require the 

Department of Juvenile Justice or the court system to pay the trial~relnted travel expenses 
~~~ m 
a-; ..9i! II) .... ~ 20 
~ ~ = ~ ai for J.B. and al least one of his parents. This motion is made pursuant to the constitutions of 
zg~gi .. ;;21 
u.UJ~~~~~ w Cl. li <.. • ~ 22 the State of Alaska ond ofthe United States of America. 
a :i~ ~g"': 
U.E6 ~~8 
::; ~ ~ £ :i ;! 23 
m "' 111 c: M ::> c:~~,...; 
a.1! ~ Sl 24 < 'l't 
::t - ~ 
j 0 l 25 DATE ...... !\.._· _i._\ _. ~-~----
< 26 

27 
CERTIFICAJE OF SERVICE 

28 The undersigned hereby certifies 1h11t a 1rue ond 
correct copy of lhe foregoing document and 1111 

ITMO:J,,_ f9 
Motion, Memorandum, Affidavit and Order 

Assistant Public De ender 
Alaska Bar No. 1509070 

Page 1 of2 
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.. 

2 4lt4chments, wns fa:u:d~1an<l·dclivcred on 
1112112016, lothc. By: . _ · • 

3 

4 

5 

6 

7 

a 
9 

10 

11 

12 

13 

14 

15 

16 

17 

27 

28 

ITM0: .... 8-
Motion, Memorandum, Affidavit and Order 

Page 2of2 

Petitioner's Confidential Excerpt of Record Page 33 of 99 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

JN THE SUPERIOR COURT OF THE ST ATE OF ALASKA 

FOURTH JUDICIAL DISTRICT AT BETHEL 

In the Matter of: ) 
) 

J.8, ) 

DOB: # 1 
} 
} 
) 

Case No. 4SM-16-00002DL ) 
) 
) 
) 
) 
) 
) 
) 

Case No. 4SM- 16-00002DL 

MEMORANDUM IN SUPPORT OF THE DEPARTMENT OF JUVENILE 
16 

JUSTICE OR COURT SYSTEM PA YING TRIAL-RELATED TRAVEL EXPENSES 
17 FOR J.B. AND AT LEAST ONE OF HIS PARENTS 

FACTS 

J.B. is a 16-year-old boy who has been charged as ajuvenile in connection with 

events allegedly occurring in Marshall, Alaska, in Febnmry, 2016. His case is pending 

adjudication. J.B. is indigent, as evidenced by the court order dated May 2, 2016 

appointing counsel, and he lives in Marshall-a village that the court system has not 

24 designated as a trial site. Adjudication is scheduled to take place in Bethel before this 

25 court. 
26 

27 
The Bethel Superior Court has twice before heard argument related to this legal 

28 
question. Jn M. T., this court initially interpreted AS 47. I 2. l 20(e) as requiring the Division 

of Juvenile Justice (DJJ) to pay the child's trial-related travel expenses. The state 

l 
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1 

2 petitioned the court of appeals for review, and the court of appeals held that the travel 

3 expenses did not constitute "court costs" under AS 4 7.l 2. I 20(e). But the court of appeals 
4 

ex.pressed no opinion on the constitutional arguments raised in M.T. 's opposition to the 
5 

stute's petition for hearing, explaining: 
6 

7 

8 

9 

These issues remain to be litigated-and, in our view, they are best litigated 
in the superior court, which is in the best position to hear evidence regarding 
the needs and circumstances of this particular case, as well as evidence 
regarding how this problem has been handled in other cases in the past. 

10 (COA Order of 7124114, at 5) 

11 The cou1t of appenls also noted that the constitutional claims did not necessarily 

12 answer the question of which state entity should pay M.T. 's travel costs. The court cited 

1 
13 

two attorney general opinions from the 1970s opining that the Public Defender Agency was 
14 

15 
responsible for these costs, but the court expressed no opinion as to. the correctness of the 

16 attorney general's opinions. 

> 17 
~ ~ 

On remand in M. T., the state submitted an affidavit from Walter Evans, the chief 

IJJ ... ~ 
t!)ru8 i 18 probation officer for DJJ's northern region, explaining that DJJ pays these costs for"in-
:j~ ~ 
~ C5 ~~ii 19 custody clients, [for whom OJJ] has a greater responsibility to care nod provide for the 
ffi :8 4im &1 ~ 20 
ttJ ~ ~ ~ ~ ~ client" and "may opt to pny transportation costs for an out-of-custody client on a case-by-
e ~ ~ G) 8 "". 21 
~·~1n f~2 I ffi ~ <i> f5 ~,.; 22 case basis, but this is extremely rare." [Att. A) Tite affidavit set forth some ofDJJ's 
=>[5~~~ 
O.c;~ g 
;2;3C!i ~ 

~ & 
< 

23 considerations in deciding whether to transport its out-of-custody clients, including ''the 

24 ovailability of[DJJ] funds" and "whether [DJJ] has an independent need or desire to 

25 

26 

27 

28 

interact with the client in person." {Att. A] 

ARGUMENT 

J.B. attaches Evans' affidavit to this pleading and cites the affidavit as [Att. A) 
2 
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. 
1 l 
2 l. A CHILD CHARGED WITH A DELTOUENT ACT HAS A CONSTITUTIONAL 1 

RIGHT TO BE PRESENT AT HlS TRIAL: THUS THE ST ATE MUST PAY THOSE J 
3 EXPENSES FOR HIM AND AT LEAST ONE OF HIS PARENTS IF HE IS INDIGENT. l 
4 

A. Because J.B. has a constitutionnl right to attend bis trial but ls Indigent, the ' 
5 state must pay trial-related transportation nnd per diem costs for J.B. I 
6 In R.l.R. v. S1a1e,2· the Alaska Supreme Court held thot "children are constitutionally 

7 
entitled to jury trial in the adjudicative stage of a delinquency proceeding."3 The court also , 

a 
9 

recogni7.ed a child's "fundamental right to be present" at adjudication, as further guaranteed 

10 by court rule.'1 Like an adult defendant, u child has a fundamental constitutional right to 

11 confront and cross-examine the witnesses against him. s 

12 The current rule, Alaska Delinquency Rule 3(b), similarly recognizes a child's "right I 
13 

to be present" at hearings; the rule provides that the child's presence is required unless he 

waives the right to be present and his presence is excused by the court or he engages in 
15 

16 conduct that justifies exclusion. A child's presence at trial is critical-it impacts the child's ; 
j 

17 ability to adequately prepare his defense, confront witnesses, and 

18 representation through in~person consultation with his nttomey.6 

secure meaningful I 

Because J.B is indigent and cannot afford travel to Bethel, the designated trial site in 

this case, J.B.'s right to be present at his trial is meaningless unless the state pays the costs : 

2 
, 3 

487 P.2d 27 (Alaska 1971). 
ld. at 35. 

" Id. at 43 (reversing the trial court's delinquency finding, since the trial court 
had taken testimony on an essential element in the minor's absence end without his waiver 

25 of his right to be present). At the time of R.l.R., the relevant court rule was Children's 
Rule 12(c)(I). Id. at42. 

26 s In re Gault, 387 U.S. I, 56-57 ( 1967). 
6 See id. at 41, 56 (recognizing the constitutional right to counsel in ~ 

27 delinquency proceedings and the necessity of "confrontation and sworn testimony by I 
28 witnesses available for cross-examination"). Cf. State v. Hannagan, 559 P.2d 1059, 1063 · 

(Alaska 1977) ("The right of an accused to be present nt stages of trial has long been 
recognized in this country," based on the right to confrontation and due process). 

3 
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2 

r 
associated with travel from Marshall to Bethel. The federal and state constitutions thus j 
require a state agency to pay travel expenses, including transportation and per diem, for J.B. ! 

and at least one of his parents.7 

The Alaska Supreme Court has endorsed a view of due process as expressing: 

a basic concept of justice under law. such os our traditional conception of 
fair play and substantial justice, the protection of the individual from 
arbitrary action, fundamental principles of liberty and justice, ... and a 
respect for those personal imn\unities which . . . are so rooted in the 
traditions and conscience of our people as to be ranked as fundamental, .. . 
or are implicit in the concept of ordered liberty.111 l 

At least one tederal district court and one state supreme court lmvc ordered the government : 

to pay trial-related tmnsportation and per diem expenses, even .when no statute specificolly I 
' required it. As one fedemt district court c><.plained, "[l)t is not consistent with fundamental : 
! 

fairness or due process that an accused defendant, regardless of the crime, be driven to ruin I 
by the eKpense of attending trial at a place far from his home, nor that be be required to take 

refuge in jail because of an inability to meet the expense of attending trial."9 And as the i 
I 

Florida Supreme Court declared, "[W)here the fundarnenral rights of individuals are l 
concerned, the judiciary may not abdicate its responsibility and de for to legislative or I 
administrative arrnngements."10

' The court explained that inherent judicial authority j 

l 
7 U.S. Const. amends. V, VJ, XIV; Alaska Const. art. I,§§ 1, 11; Baker v. City i 

of Fairbanks, 4 71 P.2d 386, 401-02 (Alaska 1970) (recognizing duty "to develop additional I 
constitutional rights and privileges under our Alaska Constitution"). 

1 Green ''· State, 462 P.2d 994, 996w97 (Alaska 1969) (internal citations and j 
quotation marks omitted). I 

9 United Stales v. Badalamenti, 1986 WL 8309, ot *2 (S.D.N.Y. July 22, !986) ti 

26 (concluding that even though the specific federal statute did not provide for the defendants' 
full trial·related travel and subsistence expenses, the government was required to pay those I 

27 costs). \ 
28 '0 Rose v. Palm Beacf1 Coumy, 361 So.2d 135, 137 (Fla. 1978) (holding that i 

trial courts have inherent power to order payment of travel and lodging expenses greater f 
than the statutory maximum when witnesses arc indigent}. 

4 
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1 I 
2 includes "compelling the expenditure of funds by the executive and legislative branches ofl 

3 government" and that use of this authority "is most compelling when the judicial function l 
' 4 

at issue is the safe-guarding of fundamental rights."11 

s . I 
Alaska appellate courts huve not nddressed the precise issue ruised in this cnse, but ! 

6 I 

7 the Alaska Court of Appeals said in State ''· Simpso11," "It is obvious that our supreme! 

8 court would never excuse the failure to provide o defondant with legal counsel or the failure · 
I 

9 to grant the defendant a jury trial on the ground that it was impracticable or exceedingly t 
10 

burdensome to do so." 0 And in Alvarado v. Stale, 14 the Alaska Supreme Court addressed ! 
11 I 

an issue of similar constitutional magnitude balanced against state financial interests. ! 
12 

13 Holding that the jury selection pool had to be expanded to include village residents, the I 
14 supreme court explained that "[ n Jo matter" the cost of expanding jury representalion to j 
15 rural villages, it could not "justify the perpetuation of a syslem which denies to a large l 
16 

segment of our citizens the opportunity to participate in our system of justice."15 

Here, similarly, the magnitude of the constitutional stakes cannot be overstated and 

19 the state's interests are relatively insignificant. Holding trial without J.B. being physically : 

25 

26 

27 

28 

present deprives him of explicitly guaranteed constitutional rights. It undermines the 

integrity of his trial. More broadly, such a policy creates an unequal system of justice, in I 
I 

which the indigent children living in rural Alaska are denied full participation in our system ' 

of justice-in which they can be tried and sentenced effectively in absenlia, by courts and I 

II 

ll 

13 

l~ 

IS 

Id. 
73 P.3d 596 (Alaska App. 2003). 
Id. at 600 (internal quotations omitted). 
486 P.2d 891 (Alaska 1971). 
Id. at 905-06. 

5 
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1 

2 juries in distant places. This violates due process and offends any basic sense of justice.16 

l 
: Here. the crimes are ulleged to have occurred in Marshall, and the state will all'eady J 

hnve to fly witnesses from Marshall to Bethel and jurors fi'om an expanded jury selection ;, 
5 

6 
area to Bethel. The state;s financial interest in avoiding the additional marginal cost of! 

7 J.B. 's !ravel to Bethel is thus exceedingly low. The state has also failed to show that there ! 

I 

8 is any specific undue burden or inordinate cost at issue in this case, and its financial I 
! 

9 interests simply do not outweigh J.B.'s liberty interests and constitutional rights. 11 J.B.'s I 
10 I 

presence not only impacts his participation but his absence could also impact the way the l 
11 1 

jury views the case. 18 Given his established indigency and the fact that he is a child living ' 
12 

13 with his parents in Marshall, due process requires the state to pay the cost of transporting 

14 him and a parent to his trial in Bethel. I 
15 

16 

25 

In addition, the state's failure to pay transportation costs or its decision to pay I 
l 

transportation costs only in certain instances-when the child is in custody or when the DJJ : 

deems it appropriate-implicates J.B. 's right to equal protection of the law. 19 All children, I 
in-custody and out-of-custody, urb~m and rural, are similarly situated in their constitutional I 
rights and in their inability to make cerUlin basic decisions about their Hves.2° But as ! 

I 

Evanst affidavit indicates, they are sometimes treated differcnt\y in DJJ's payment of tnivel I 
16 

See id. at 902-06. I 
17 See Bt1ker v. City of Fairbanks, 4 71 P.2d 386, 394 (Alaska 1970) ("To allow 

expediency to be the basic principle would place the individual constitutional right in at 
secondary position, to be effectuated only if it accorded with expediency."}. , 

18 See Whitesides v. State, 20 P.3d lI30, 1137 (Alaska 2001) (noting that -

1 "when a party is denied ;m in-person hearing before a trier of fact, there is a risk that the 
26 party will be less able to convey the message that his sto1y is the truth"). II 

19 See U.S. Const. XIV~ Alaska Const. art. l, § L 
27 20 Unlike an adult defendant in a criminal case, 16-year-old J.B. has no choice , 
28 over where to live and how to prioritize his expenditure of funds. l.B. Hves with his parents \ 

in Marshall. Thus, he is not in a position to stay in Bethel pending trial or to save money in ; 
order to exercise his right to 3 jury trial. I 

6 ' 
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,_ 

1 

2 expenses. If DJJ or any other state agency has discretion to grant or deny these costs, then [ 
! 3 the state can chill the exercise of fundamental constitutional rights, including the right to a I 
1 

J 

5 
jury trial and the right to confront witnesses, simply by denying travel costs to indigent I 

6 
village minors who invoke the right to a jury trial. 21 I 

4 

7 Jn analyzing equal protection claims, Alaska courts use n thrce·part, sliding-scale 

8 test to detem1ine the appropriate level of scrutiny to apply when reviewing the challenged 

9 government action,22 and "the most important variable" is tbe nature of the constitutional 

10 
interest burdened by the government action. lJ. J.B. 's constitutional interests burdened by 

11 
the state's fnilure to pay his travel costs are of the highest order. The state cannot show that . 

12 I 
13 its failure to pay serves a compelling intercstN or that its means for realizing that interest I 

I 

! 14 "are well-fitted to the ends" and "could not be accomplished by less restrictive means."H 
! 

The failure to pay travel expenses for trial also has a disparate impact on indigent l 15 

16 
children in rural villages. Indigent children in Bethel, unlike indigent children in rural 

~ 17 I 
~ ~ villages, can exercise their right to an in·person jury trial by simply walking to court. The 
C) :u 8 ;. 18 I 
~ i; .... ~ 19 state cannot discriminate between children in this manner. The state cannot deny J.B. the 
~o~§g~ I 
ffi ~ ci ~ ~ 20 benefit of an in-person jury trial by declining to designate Marshall a trial site and, at the 
tto: i~'!-~ 
~a~ f ! i 21 same time, refusing to pay his travel costs. Ordering the State of Alaska- either th)I. 
Ill (/) Ill u (") ... 22 
~ ~ ~ <: ~ ll . _ s > < ·- See State, Dep 't of Healtli & Social Se111s. '" Planned Parent!tood of A la.ska, j' 

~ ~ ~ ~ 23 l11c. , 28 P.3d 904, 909 (Alaska 2001) ("Judicial scrutiny of state action is .. . strict where 
j ~ 

24 
the government, t>y selectively denying a benefit to those who exercise a constitutional ; 

ct right, effectively deters the exercise of that right."). ~ 
32 Matanuska-S11sit1w Borough School Dist. v. State, 931 P.2d 391, 396-97 1 25 

(Alaska l 997). I 
23 Id. at 396. "Depending upon the primacy of the interest involved, the state ! 26 

will have a greater or lesser burden in justifying its (action]." id. 
27 2~ Planned Parenllrood, 28 P.3d ut 909. Conversely, "(i]f the burden placed on I 
28 constitutional rights is minimal, then the State need only show that its objectives were 

1 

legitimute.,. Id. I 
25 ld. 

7 
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1 

2 executive branch that is prosecuting him or the judicial branch that designates court 

3 locations- to pay travel costs ensures thar J.B. will receive the same trial rights as a child in , 
4 I 
5 

Bethel.16 j 

B. The state must also pay the trial-related transportation and per diem costs for at least I 
6 one of J.B. 's parents, \ 
7 

Alaska delinquency rules and Alaska case law nftirm the integral role of parents in i 
8 

delinquency proceedings nnd the importance of affording children the opportunity to 
9 

10 consult with a parent. Under Delinquency Rule 2{n), the definition of a "party" includes 

11 the child's parents, and under AS 47.12.050 and Delinquency Rule 8(c), parents must be 

12 served with a delinquency petition. The presence of a parent is required at alt hearings 

13 . 
unl~ss excused for good cause.:n And in R.L.R., the Alaska Supreme Court noted that a 

14 
child should first consult with counsel and with parents before invoking his right to a jury 

15 

trial. 28 
16 

I 
! 

' 

> 17 
~ ~ 

Relatedly, "[t]he right to the c'1re and custody of one's own child is a fundamental 

w... :i 
CJ (1)8 .. 18 right recognized by both the federal and state constitutions. "29 The supreme court hlls 
~"l!N ~ 
a:.si.!l "! 19 
~ IS~~~ ..,. recognized that this is 1•one of the most basic of all civil libeities."30 

2 Jl ·~IC~ 20 
IJlD~::,c:IC<tr 
LL;)c::<"-cd wo.o . ·,... 
Q cs~ &8 "": 21 
~-i~e~~ 
; ii5 i ~ ~ ..: 22 
:::i ~:::<...: 
A.- &1 

26 See Abiarado, 486 P.2d at 906 ("[O]ur judicial system . .. must lake the l 
~ ·§ 8 23 
~OOI I initiative to assure compliance with the mandates of the Constitution; we cannot simply f 

neglect or ignore communities of individuals located in remote areas of the state. Justice l ~ n. 24 must be made available to all of the people of Alaska."}. ' .:t. 

25 
17 AS 47.12.155(n); Alaska R. Delinq. 3(b). , 
28 487 P.2d 27, 35 (Alaska l971); see lllso Quick ''· State, 599 P.2d 712, 719 I 

26 (Alaska 1979) (recognizing that it is "better practice to see to it that a juvenile consults with 
an adult before he waives his Miranda rights"). 

27 29 J.M.R. v. S.T.R., 15 P.3d 253, 257 (Alaska 2001). See also Santosl.y ''· 

28 Kramer, 455 U.S. 746 {1982) (recognizing that parents have a "ftmdamental liberty interest 
... in the care, custody, and management of their child"). 

30 Setlr D. v. State, I 75 P.3d 1222. 1227-28 (Alaska 2008). 
8 
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1 

2 Here, the presence of J.B. 'smother implicates J.B. 's right to attend and participate • 

3 in his jury trial. His mother is fully pat1icipating with J.B. in his court proceedings, and she I 
4 

does not want him to I ravel to Bethel alone. Limiting state funding to J.B. would hamper 
5 

J.B. 's right to participate fully in the delinquency proceedings against him, undennine 
6 

7 J.B. 's parents' ability to exercise due care and management of J.B., and fail to provide J.B. 

8 with the oversight and support he needs while in Bethel. If the parents resided near a 

9 designated trial site, the cou11 would require the presence of a parent; J.B. should not be 

10 

I 

I 

denied the in-person support and consultation of a parent simply because his parents cannot i 
11 

afford the costs. Moreover, absent the company of a parent, and because this court cannot 
12 

13 order detention given the less restrictive alternatives available,l1 the plan for J.B. while he 

14 is in Bethel is unclear. 

15 Because the failure to fund the transportation costs for one of J.B. 's parents will 

! 

16 I impair his legal rights at trial and undermine the statutory preference for parental , 
> 17 u 0 
2 v 
w .... ::: involvement32 and the need for parental oversight and support for J.B., the state must pay i 

18 
<!>Ci.lg i 
<( 'B"' " 
ffi~~~~ 19 
00(/)qs(ll• 

the trial-related travel and per diem costs for J.B. and at least one of his parents. lJ 

Z ~ ID ci &i i 20 
~:1E~u.: 
w11.~ .,.._ 

.J-..... ...,. 

m. THE DIYISlON OF JUVENILE JUSTICE AND THE COURT SYSTEM ARE 
BEST SlTUA TED TO BEAR THESE TRAVEL EXPENSES. 

A. The Public Defender Agency is nQt statutorily required to pay cliencst trinl-re)ated 

O:i<~~~ 21 
~ ·1 t., I ~ seq 
al rn lJ ~ .- 22 
::>j~c(,..: travel expenses. and paying such costs places the Agency's interests in conflict with its 

23 clients' interests. 
O..c: 0 

<('S~ ~ 
~o GJ 

"' 6 :3 ~ 
<( 24 I. Trial-related travel expenses are not "'necessary services and fncilitjes of 

25 reuresentalion." 
I 

31 Alaskn R. Dclinq. l2(b)(2). I 
J? AS 47.l2.010(b)(6); AS47.l2.0.SO(d). I 26 

27 33 J.B. 's parents also have their own identifiable interests in attending 

28 adjudication. If a finding of delinquency is made, they can be held liable for restitution I 
under AS 47.12.120(b)(4) and AS 47.12.155(b)(3); treatment payments and participation I 
under AS 47.12.1 SS(b)(l) & (c); and child support payments under AS 47.l2.230(a). '. 

9 
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1 

2 

3 
The court of appeals order in M. T. noted two Attorney Genernl Opinions from the ! 

l 
I 

4 1970s taking the position that th.e Public Defender Agency ("the Agency") is responsible ! 
J 

5 for those costs. [COA Order of 7J24/l4, at 4-5) The 1977 opinion concluded that if a I 
: defendant is represented by the Agency and ;'if the expense is a necessary incident of i 

representation, then any necessary transportation expenses that may properly be authorized ; 
8 

at public expense should be paid" by the Agency pursuant to AS 18.85.100.34 The court of 
9 

1 o appenls order also cites, in a footnote, AS 18.85. t00(a)(2) setting out an indigent, 
i 

11 defondant's right to representation and right "lo be provided with the necessary services and I 
12 facilities of this representntion, including investigation and other preparation." The court orl 
13 

appeals "express[ed] 110 opinion as to the correctness" of the opinions' analysis. [COA ! 
14 

Order of 7124/14, at SJ 
15 

But travel expenses are neither "necessary incident[s] of representation" nor !1· 

17 "necessary services and facilities of ... representation." Both of these descriptions focus 

18 on expenses relating to the act of representation. An attorney's representation involves I 
19 I evaluating the client's legal situation, advising the client about his legal rights and their 

16 

20 l 
practical implications, negotiating on behalf of the client, and ndvocating for the client's · 

21 

22 position.3s In particular, a criminal defense attorney advises the client about his rights and 

23 options and then makes strategic decisions about how to litigate the case, including which ~ 

24 witnesses to call and, by extension in the case of public counsel, which witnesses to pay 

25 
I 

26 34 Attorney General Opinion1 Oct. 7, 1977, 1977 WL 22018. This opinion J 

addressed a conflict between the Department of Public Safety nnd the Department of Health 1 
27 and Social Services regarding who should pay transportation expenses of defendants. The : 
28 parties to the dispute did not include the Public Defender Agency in its administrative \ 

capacitr.; 
Alaska R. Prof. Cond. Preamble. 

JO 
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1 I 
I 

2 for.36 These decisions are discretionary and hinge on the attorney's own detem1ination l 
3 about how to best defend the case and the relative merits nnd downsides to calJing a ~ 
4 

particular witness. 
5 

6 
In contrast, a defendant's appearance in court squarely concerns the relationship 

7 between the state, including its judicial system, and the defendant. When the state decides ! 
i 

8 to prosecute n defendant, it is the .state that must guarantee the defendant's constitutional 

9 rights, among other things, to be tried by a jury, to attend that jury trial, and to confront and , 
10 ! 

cross~ex.amine witnesses. The Agency is not generally responsible for funding these basic 1 

11 1 
constitutional rights that are inherent in the system of justice ilself. And providing n 

12 

13 defendant representation by counsel does not guarantee these constitutional rights,37 or 

14 transfer the responsibility for guaranteeing those rights from the state to the defendant's . 

15 counsel. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

This understanding of "representation" in AS 18.85.IOO(a)(l) is consistent with 

Alaska Public Defender Agency v. Superior Court.38 There, the court of appeals rejected a 
f 

broad view of the tem1 .. representation" and held that standby counsel does not urcpresent" I 
I 

a defendant und, thus, that courts may not appoint the Agency as standby counsel for I 
l 

indigent criminal defendants who choose to represent themselves.3 '> Just as the Agency is ! 
i 

not responsible for providing standby counsel-no matter now helpful that might be for I 

indigent defendants exercising their constitutional right to represent themselves-it is not I 
I 

responsible for vindicating indigent defendants' right to attend their own trial. I 
36 Indeed, AS 18.85. I OO(a)(2) specifically defines .. necessary services and I 

facilities of ... representation" as including "investigation and other preparation." 
37 A defendant could, for example, be represented in court by counsel without ; 

nctually being present. " 
38 343 P.ld 914 (Alaska App. 2015). 
39 ld, Dt 916w!7. 

11 
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1 

2 Moreover, intetpreting the "necessary services and facilities of this representation" 

3 to exclude lrnvel cosls for o juvenile client is consistent with AS 18.85.JOO(a)(l), which 
4 

5 
provides that an indigent person "is entitled . .. to be represented , in connection with the 

crime or proceeding, by an attorney lo the same extent as a person retalni11g a11 attorney is 
6 

7 entitled." (Emphasis added.) A person who retains an attorney is not entitled to have that 

8 attorney pay his or her costs of travel to trial. ll is also highly unlikely that any private 

9 attorney provides his or her clients with travel expenses and then, in tum, bills his clients 

1

1 

10 
~~~~ I 

11 
B. The Division of Juvenile Justice is best situated to pay J.B. 's trial·related travel 

12 ~nses because it is the agency seeking to have J.B. declared delinauent and. if J.B. is 

13 declared delinquent, it will bear the cost of supervising and rehabilitating him. 

14 1. The Division of Juvenile Justice. along with the Department of Law. is the 

15 
prosecuting entity in this case. 

16 The Division of Juvenile Justice (DJJ) decides whether to initiate and, with the 

17 Deportment of Law ("the Department"}, can pursue n petition for adjudication of 

w... ; 18 
~g8 ;;; delinquency to trial.40 DJJ and the Department cnn also unilaterally tem1inate proceedings I . 

These agencies can thus determine precisely how many delinquency i 
Dl:J!!N "'! 19 
~ <3 ~ ~ ~ ..,. against the child. 
z ,g Qi g: I< ~ 20 
~.g~~~~ 
UJ a. QI • • ..... trials will be held and, if the cost of those trials becomes too burdensome, they can 
0 Qi~ i>8 <r: 21 
!:2 ·~t, ~ ~. g a1 V':l ~ ~ ~ ...: 22 prioritize their cases and dismiss some of them. The costs of pursuing a petition-
=> j~<i:....: 
0.. .s ~ 5l 
cC::iai; .. 
~o ~ 
~ &. 
c( 

23 including the non-negotiable cost of a juvenile's presence nt trial-should factor into that 

24 decision and be borne by the entity or entities with discretion over the proceeding. 

25 

26 
This court has the inherent authority to condition the state's prosecution of J.B. on 

the state's payment of J.B. 's trial-related transportation and per diem costs. Although I 
27 \ 

28 I 40 AS 47.12.040. For example, the petition in this case is signed by a Juvenile 
Probation Officer, but prosecutors represent the state in some court proceedings and at trial. 

12 
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1 

2 Alaska appellate courts have not addressed this issue, Lhe federal district court cited earlier 

3 compelled the prosecuting authority to pay those expenses.41 

4 
And one state supreme court held that if the prosecuting authority did not pay the I 

5 j 

costs of court-appointed counsel for an indigent defendant appealing a misdemeanor I 
6 j 

7 conviction, the defendant's right to counsel would be violated and his conviction vacated.42
: 

8 There, the legislature had not given either the county or state public defender agencies the 

9 responsibility to provide appellate counsel for misdemeanor appeals and thus had not 

10 
"articulated a policy judgment regarding how the right to misdemeanor appellate counsel 

11 

; 

should be vindicated.'"'3 Similarly here, the legislature has not identified an agency to beari
1 12 

13 the trial-related travel costs for a child subject to delinquency proceedings. This court can I: 

14 thus condition continued delinquency proceedings in this case on the prosecuting entity's I 
l 

15 provision of those costs. l 
16 J 

Jf this court decides that the prosecuting entity in this case should bear the cost of ; 
>- 17 
0 0 z ; w... ... J.B. traveling to Bethel and staying there during his trial, this court should simply order the : 

18 
~~~ ~ 
Q'. ~ ., • 19 prosecuting entity to pay those costs and allow DJJ and the Department to decide between : 
~~~~~r!i 
z~ ·ai ~.,. 20 w .0 cu l'O.,. 
u.~~~IJ..a;i wa.., .. ,... 

...I - - .,. 

themselves how to divide the costs. This is because, though it is clear that DJJ initiates a I 
petition against a juvenile and has a relationship with J.B.,4"' it is unclear when the ; 0 :6~18~ 21 

g ·~fo ~ ~ 
min~ ~,... 22 
~ ~ ~ ~ Department becomes involved in proceedings against the juvenile and which agency has 

~acn ~ ~43 : ~ .(; authority over whether to tenninate proceedings (or, if that authority is shared, how it is 

< 
25 shared). 

26 
41 See Bad<1lame11ti, 1986 WL 8309, at *2 ("[T]he Government is obligated to 

27 provide either decent, non~custodial lodging or the cost of obtaining it."). 
4

? See State v. Ra11do/plz, 800 N.W.2d 150, 159-62 (Minn. 2011). 
43 Id at 154-59 (quoting Morris v. State, 765 N.W.2d 78, 85 (Minn. 2009)). 
"" See infra Part B.2. 

28 

13 
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1 

2 2. The Division of Juvenile Justice currently has a custodial relationship over J.B. and 

3 
is seeking to assume a relationship of legnl cust2dy. 

4 DJJ's relationship with J.B. makes its assumption of his trial-related travel and per I 
i 
I 

5 diem costs reasonable, absent his parents' ability to do so. DJJ currently has J.B. under a I 

: conduct agreement that is indicative of supervision status beyond that in an adult criminal I 
case. Under the agreement, J.B. must .. remain in the placement designated by my I 

8 I 

Probation/Intake Officer" and follow conditions closely akin to probation conditions. And · 
9 

10 by proceeding to adjudication in this case, DJJ is seeking to make J.B. n ward of the state 

11 and assume a relationship of tegal custody over him:'' 

12 Furthennore, through the delinquency statutes, DJJ is charged with encouraging l 
13 ' 

development of the child into a productive citizen.46 Being present and part of the process j 
14 I 

15 
is an important component of rehabilitation and acceptance.47 For these reasons, where I 

16 indigent parents cannot poy their child's trial-related travel and per diem expenses, DJJ's l· 

custodial relationship with the child should trigger its assumption of those expenses. I 

circumstances, further identifying DJJ as the agency best situated to bear trial-related . 
transportation and per diem expenses for out-of-custody indigent children. Evans' affidavit I 
explained that DJJ pays such costs for "in-custody clients" and "may opt to pay I 

25 i 

I 
AS 47.12.l20(d); AS 47.12. ISO(a). 1 

46 AS 47.12.0IO{b)(t)(D). · 
26 .is 

27 .ii See Rafael v. Slate, 994 P.2d 1004, 1012 (Alaska 2000) (recognizing that al 
28 "defendant's presence at all stages of the trial-whether or not a particular proceeding has a ; 

direct bearing on the defendant's guilt or innocence- promotes the perception and reality o( 
faimess in the trial process"). 

14 

Petitioner's Confidential Excerpt of Record Page 47 of 99 



1 

2 transportation costs for an out-of-custody client on a case-by-case basis, but this is 

3 extremely rare." [Att. A] It also set forth some of DJJ's considerations in deciding whether 

4 

5 
to transport out-of-custody children, including "the availability of [OJJ] funds" and 

6 
"whether [DJJ] has an independent need or desire to interact with the client in person." 

7 As noted earlier, DJ J's discretion over whether to pay J.B. 's trial-related 

8 transportation and per diem expenses poses equal protection problems. 48 But the fact that 

9 DJJ has sometimes paid such expenses, in whole or in part. for other out-of-custody 

10 

11 

12 

children underscores that DJJ is well-situated to pay those expenses in this case. 

In addition, payment of travel and per diem costs is the least restrictive alternative 

13 for ensuring J.B. 's appearance at trial. Under Delinquency Rule 12, "[t]he court may not 

14 order detention unless there is no less restrictive alternative which would protect the 

15 juvenile and the public or ensure the juvenile's appearance at subsequent hearings." The 

16 
Alaska Supreme Court has echoed this requirement: "Only if I here is clearly no alternative 

I 17 

18 
' available may the child be committed to a detention facility and deprived of his freedom.' '49 

Here. the least restrictive alternative is payment of travel costs-costs that may, in fact, be 

lower than if DJJ were required to go to Marshall to take J.B. into custody. 

21 C. The court system is also well-situated to pay J.B. 's trial-related travel expenses 

22 because it determines which communities to designate as court locations and it bears other 
expenses related to securing a juvenile's constitutional rights. 

I 
I 

The Alaska Court System has chosen not to designate Mnrshall-or any village near I 
I 

25 Marshall-as a trial site. The superior court and district court trial sites, and their venue i 
! 

26 districts, are detennined by the Alaska Supreme Court.30 Additional approved trial sites are 

27 

28 See supra notes 2 l-28 and accompanying text. 
Doe v. State, 487 P.2d 47, 53 (Alaska 1971 ). 
See Alaska R. Crim. P. l 8(a). 

15 
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1 

2 dete1111ined by the Alaska Court System Administrative Director51 nccording to trial site 

3 standards that are also determined by the Alaska Court System Administrative Director.52 

4 

5 
Because the cou11 system alone elects which Alaska communities wiJl be trial sites and 

which will not, the court system is well-situated to bear the cost of those decisions. 
6 

7 The court system already pays other costs associated with guaranteeing defendants ' 

8 constitutional trial rights, including paying for jurors' attendance,53 judicial officers' 

9 salaries, and providing hearing nids nnd ASL translation for defendants.54 While the court 

10 

11 
system need not establish trial sites in every town to secure juveniles' constitutional 

rights,5
' it should pay the cost of attendance nt tria I for n rural juvenile who cannot 

12 

13 otherwise afford to do so and who is not otherwise subject to detention. 

14 lV. THE COST OF TRIAL-RELATED TRAVEL EXPENSES WILL VARY BY 
CASE. DEPENPING IN PART ON THE DESIGNATED COURT LOCATION AND 

15 CHILD'S FAMILY. 

16 
1. Jn some cases. the child's parents might believe it in their child's best interests to 

17 stay wirh family nt the court locatiog. or even to travel unac~ompanied. 

I 

I 
I 

The costs of trial-related per diem expenses for a child and one of his or her parents I 
will vary depending on the child and parents. In this case, S.M. informed the court that she l 

25 

26 

27 

28 

is not comfortable staying with her cousins in Bethel or with J.B. traveling alone to Bethel. 

[Audio of2/22/l 6 hearing at l :46:06-1 :46:18, I :48:56-l :49:58, 1 :53:26-1:53:57,2:01 :20-

SI 

S2 

H 

S4 

SS 

2005). 

See Alaska Court System Administrative Bulletin No. 27. 
See Alaska Court System Administrative Bulletin No. 28. 
See Alaska R. Admin. 14. · 
See Alaska R. Admin. 6.1. I 
See Alaska l11ter-Tribal Council 11• Stale., 110 P.3d 947, 968-69 (Alaska 

16 
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1 

2 But in some cases, the child's parents might be comfortable staying with family at 

3 1·he court location or even allowing their child to travel unaccompanied. For example, if a 
4 

child spent a significant part of his life in Bethel and had close, dcpendnble, and trustworthy 
5 

family in Bethel, the child's parents might be comfortable with the child traveling 
6 

7 unaccompanied to Bethel and staying with family in advance of trial. Or one of the child's 

8 parents might want to accompuny the chi Id to Bethel but might prefor to stay with family. 

9 ll is thus appropriate for this court to inquire of one of the child's parents in each of these 

10 

11 

12 

13 

cases and make findings as to which expenses the state must bear. 

CONCLUSION 

J.B. has a constitutional right to attend his trial. Because J.B. is indigent, the state 

14 must pay trial-related travel expenses for him and one of his porents. This court should 

15 order either the Division of Juvenile Justice or the court system to bear these costs, ns they 

16 
are the best situated to do so. 

26 

27 

28 

DATE _\_l·2-_\~'l_\a __ _ 

Assistant Public efender 
Alaska Bar No. 1509070 

17 
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1 

2 Alnska Public Dcrender Agency 
Jone M. lmhohc 

3 PO Box 10 
Bedtcl, AK 99559 

4 Phone: (907) 543-7609 
E·mail: junu.imhohc@dnskil.gov 

5 

6 
fN THE SUPEIUOR COURT OF THE STA TE OF ALASKA 

7 FOURTH JUDICIAL DISTRICT AT BETHEL 

8 f n the Matter of: ) 
) 
) 
) 

9 
J.B., 

10 DOB:••• ) 
11 
n-~~~-~~--~~~~~-~) 

12 Case No. 4SM-16·00002DL 
I 
I 

I 
13 

AFFIDAVIT IN SUPPORT OF MOTION TO REQUIRE THE DEPARTMENT OF l 
14 JUVENILEJUSTlCE OR COURT SYSTEM PAYING TRIAL-RELATED TRAVEL · 

15 

16 

17 

18 

27 

28 

EXPENSES FOR J.B. AND AT LEAST ONE OF HIS PARENTS 

I, Jane M. Imholte, swear, depose and state: 

1. I nm the attorney of record for J.B. 

2. This motion complies with the rules of professional conduct. 

Further your affiant sayeth naught. 

tTMO:---~ 
. Motion. Memorandum, Affidavlt and Order 

Jane M. Imholte 
Assistant Public Defender 
Alaska Bar No. 1509070 

Notary Pub ·. n and. for/~~~ 
My com · ss1on exp1res/--"J r- . 

---· 

Page 1of1 
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1 

2 

3 Alaska Public Defender Ag~ncy 
fane M. Imholte 

4 PO Box 10 
Bethel, AK 99559 

5 
Phone: (907) S43-7609 
Fax: 

6 
E-mnil: j1111c.irnholte@al11skn.gov 

7 
IN THE SUPERIOR COURT OF Tl-IE STATE OF ALASKA 

8 
FOURTH JUDlCIAL DISTRf CT AT BETHEL 

9 ln the Matter of: ) 
10 ) 

J.B. ) 
11 ) 

DOB: ) 
12 
11---------------) 

13 Case No. 4SM- l 6-00002DL 

14 

15 

16 

17 

ORDER GRANTING MOTION TO REQUIRE DJJ TO PAY THE TRJAL~ 
RELATED TRAVEL EXPENSES FOR J.B. AND AT LEAST ONE OF HIS 

PARENTS 

The court hereby orders the Department of Juvenile Justice to pay for all the trial-

18 
related travel expenses for J.B. and at least one of his parents. 

26 

27 

28 

Judge of the Superior Court 

ITMO: ... f19 Page 1 of1 
Proposed Order for Motiort, Memorandum, Affidavit and Order 
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EXHIBrT. A pg oL.-

~ CAE NO.--~~~------
J ' rwe::!f:9'A. \'°. oo 020L... 

SWQRN AFFIDAVIT OF W ALIER EV ANS 

I, Walter Evans, being first duly sworn and upon oath. depose and stme as foflows: 

l. I am the Chief Probation Officer for the Nor...bem Regjoo, Alaska Division of Juvenile 

Justice. 

2. I have been a Juvenile Probation Officer for approxim&.u:ly 16 yea..--s. The last 9 years [ 

have served as tbe Chief Probation Officer of the Northern Region. For 5 yen.rs previous 

to that I was the Bethel District Supervisor. 

3. I cunentJy reside in Fairbanlr.s and supervis~ me Northern Region Juvenile Probation 

Offices (Fairhitnks, Bethe!, Nocne, Kotzebue, and Barrow} which a:re located in the 

Second and Fourth Jud.iciaJ Districts. 

4. I am very farniliB£ with Div!siot: ' xpenu!tures for client travel in the Northern Region 

be~us~ one of my job di."'ti::s is epprov:.ng pmoatioo client travel for the Northern 

Region. I am generally famiUar wi~ expenditures for the rest of the St.a~. 

5. As a gen~ral rule, the Divi:iion pays crave! com for clientS to appear in court ifth...--y are in 

the custody of the. Depa.rtrnent of Health and Social Servic...~. Divi.sion of Juvenile 

Justice. Custody could be temporary or long-t::nn. 

6. An example of temporary custody would be detention. When sought, we can receive up 

to 30 days of detention at any givea time du.-ing the pendcncy of a case. 

7. Ao example ofloog-term custody might include a B-3 order or a B-1 order following 

disposition of a case. 

8. The Division does not normally pay transportation costs for clients to rctutn to a trial site 

wb.eo the Cowt has placed them on Cocditions of Conduct and allowed them to remain Ill 

home or when tbc Court has released them from detention prior to adjudication. 

Similnrly. the Division does oot normally pay for clients who are placed on a formal B-2 

supet'\isioo. order or wbo receive a B-4 order. 

Page • ofl 
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9. If a client is arrested, placed in detention, and then released from detention by the Court, 

the Division pays to have the client transported back to the locatioo of arccst or to the 

location of a parent/guardian. However, beyond this, tbe Division does not normally pay 

·any other transportation cost for an out-of-custody client. 

l 0. Out-of-<:UStOdy clients are different from. in-custody clients. When a. client is in the 

custody of the Division. especially Joos-term cusmdy, the· Division has a greater 

respoosibi1ity to care end provide for the client. Transportation costS are but one example 

of this. 

l l . The Division does not nonnally pay tnnsportation costs for out-of-custody clients to 

retu.."T. t~ a trial sit.: becai.rse, Y..ilcn a client is not in the c'Jstody of the Division, the 

Division does !lot have th:! same responsibility to care and provic!~ for a client. Similariy, 

the o~vision is net !!quipped lo pay for the travel costs of all out-of-cust.0dy :lien-cs. The 

Legi.'>larure ha.snot allocated sufficient funds for th.is to be done. No funds are 

specifically earma:ked for transporting out-of-custody clients. 

12. ioe Division may o:ct to pay transportation costs for lln out-of-custody client oo 2. case-

by-case basis. but this is ex1remely rare. Fsetors the Division takes into considerstion 

when deciding w~ther to pa.y transportation costs for ao out-of-custody client include, 

but a.re not limited to, the following: (a) the availability of Division funds, (b) wbether 

parents are able and willing to pay for a significant portion of tranSpOrtatioo costs (if 

parents arc $50 or $100 short of being able to afford b'ansportation and make a good-fwth 

request to the Division for assistance. lben the Division would likely provide the 

requested amount), (c) a parent's inability to provide transportation for their child due tD 

sickness, injury, or some other extenuating circumstance, (d) wb:tber the Division bas an 

indepctJdent need or desire to interact with the client in person, (e) the ability to work 

?~ge 2 of'J 
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with parents ior I.he s ~e of identifying alternative sources of funding, and ( t) alternatives 

to in-person participation and/or the availability of cost-saving measures. 

Pagc3 0(3 

FURTHER AFFLANT SAYETH NAUGh'T. 

W ..-- c ____ , 

(a.ffiant's signature) 

SUBSCRIBED AL'l'D SWORN to befor.: me on .IW. ~,.+ ~v. 2014. 

NOT . .\F.YPUBUC IN ...... ND FOR ALASKA 

My Commission Expires: 

"'J ·*"' . .te: ...... 
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EXHIBfT. t(? pg of_ 

CASE NO. ~\\'I «r 0001-t:)'l­

D~TE· In the Court of Appeals of the State or Al--a ...... sk_a ___ _ 

State of Alaska, ) 
) Court of Appeals No. A-11942111961 

Petitioner/Cross-Respondent, ) 

v. ) 
) 

M. T., a minor, ) 
) 

Respondent/Cross-Petitioner. ) 

Trial Court Case# 4HB- l3-00002 [)L 

Order 

Date of Order: 7/24/14 

[Before: Chief Judge i'vfannheimer, Judge Allard and Judge Hanley,pro 
tem* .] 

~LT. is a jw;~nile from Hooper B:?y who faces delinquency cha1·ges that are 

sc:hedukd for :ln adjudic~! i0n tria! in BetheL He is indigent. and he is represented by the 

Alaska Public Defender ..:\_;enc;" 

~either M.T. nor his parems have the funds co pay for l'heirtravel from Hooper 

.Bay to tht: trial in Bethel. Jn December 2013, the Public De fonder Agency filed a ml)tion 

asking the sllpt:rior court to order the Alask.a Dt!pnrtment' of Juvenile Justice to fund the 

travel of both ivt.T. and one of his parent.:; (his father). 

The superior court granted this motion in part: the court declined to order the 

State to pay M.T. 's fathl!r·s travel expenses, bur the court ruled that the State was required 

lo pay M.T. 's travel expenses because these travel expenses constituted a "court cose' for 

purposes of AS 4 7. 12. i 20( e). 

(This statute declares that "the department shall pay all court costs incu1Ted in 

aU proceedings in connection with the adjudication of delinquency under this chapter [AS 

47. 12], including hearings that result in the release of the minor.n) 

= !!Mt9 
* Sitting by assignment made under article fV, section l 6 of the Alaska Constitution. 
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State of Alaska v. /ti/. T.IM T. v. State - p. 2 
File Nos. A-J 1942/11961 
July 24, 2014 

The State now petitions us to reverse the superior court's ruling with respect 

to M. T. 's tra ve I expenses. The Public Defender Agency has responded with a cross· petition, 

asking us to reverse the superior court's refusal to order the State to pay M.T.'s father's 

travel expenses. 

We have reviewed the legislative history of AS 47. l 2.120(e). and we conclude 

that this stfltute does not obligate the Department of Juvenile Justice to pay M.T.'s travel 

expenses. Jn particular, the legislative history of the statute does not support the broad 

reading of ·;court costs" that the superior court relied on when the court ordered the State 

to pay yJ.T:s travel expenses. 

Alaska Stat\.lt~ ~ 7.12. I 20(e) was enacted in l 996 ns part of a genernl revision 

of the delinquency statutes, 1 but the slututory language flt issue here appears in pre<lecessor 

s!Nute.> thai pre-dat~ statehood. Section 51-3-9 of the 19~9 Alaska Compiled Laws 

provided, in relevant purl! that "lhe proper and necessary costs of the court and wimesses 

and other e:\penses necessarily incurred in enforcement of rhis chapter {i.e., 1he chapter 

dealing wich juveniles] sball be borne by the Department of Public Welfare[.1"! 

In 1957. the territorial legislature divided the chapter on juve11iles into three 

different articles> each one dealing with a separate aspect of the law pettaining to juveniles.J 

Article [ dealt with juvenile courts and delinquency adjudications; Article II dealt with the 

powers of the newly created Department of Juvenile Institutions; and Article lll dealt with 

the duties of the Department of Public Welfare, the agency in charge of foster care. 

Article Ill (the one dealing with "'dependent minors" who we would now call 

uchildren in need of aid11
) contained a statute that employed the above-quoted language from 

§ 51-3-9. That is, with regard to posHtdjudication proceedings involving "dependent 

See SLA 1996, ch. 59 § 46. 

2 Section 5 J -3-9, Chapter on Juveniles, 1949 Compiled Laws of Alaska. 

See Ch. 145, SLA 1957. 
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State of Alaska v. lv1 T.llvf. T. v. Stale~ p. 3 
File Nos. A· 11942/ 11961 
July 24, 2014 

minors,n the law still required the State to bear "the proper and necessary costs of the court 

and witnesses and other expenses necessarily incurred."" This policy is cun-ently codified 

in AS 47. 14.130: aThe department shall pay the proper and necessary costs of the court and 

wimesses and other expenses necessari(v incurred in the enforcement of AS 

47. I 4.100-47.14.130." (Emphasis added) 

But A1-ticle J of the 1957 amendments (the one dealing with juvenile 

delinquency proceedings) created a separate and difforent provision regarding the costs 

associated with delinquency proceedings. Section l 0 of this article required the Department 

of Juvenile Institutions ro bear only ··cow·r c:osts incmi·ed in [delinquency] proceedings ... 

under this Act" In other \\'ords. th~ newly enacted provision did not require the Department 

to bear the additional co.sts of "wirnes::es und oth~r expenses n~cessarily incun-ed:·~ 

Folk>wlng s1atehood, this pro' ision was incorporated into the Ah1ska Srntlltes, 

and ids the pr~cursor of lhe prcsenr s~::itute , AS 4 7 .12. l :20( e) - the one at issue in this case.6 

Because th~ precursor of AS .p .14.130 and the precursor of AS 47.12. I 20(e) 

were both included in the sM1¢ l 9 57 Act. as part of the territoria I legislature's rewriting of 

the law pc1iainjng to juveniles, the two provisions must be construed in pari maferia.7 

Comparing the lwo pl'Ovisions. we conclude that "cou11 costs,'' the phrase employed in AS 

47 .12. l 20(e), wns intended to be distinct from the additional "costs of witnesses and other 

expenses necessarily incurred [in the litigation]" that are included in AS 47.14.130, but not 

in AS 47. l2. l 20(e). Accordingly, we conclude that the superior court erred when it 

6 

Ch. 145, SLA L 957, art. llI § 4. 

Ch. 145, SLA I 957, art. I§ L0(2). 

See former AS 47. l 0.080(h) ( 1985); AS 4 7.12.120( e). 

1 See, e.g .• Peters v. Slate, 943 P.2d 418, 420 {Alaska App. 1997) (statutes are 
generally construed together, or in pari materia, when they are enacted at the same time 
or deal with the same subject matter). 
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July 24, 2014 

interpreted the phrase .. court costs" in AS 47.12.120(e) to include the transportation 

expenses of litigants. 

We therefore agree with the State that AS 47.12. t 20(e) dees not require the 

Department of Juvenile Justice to bear the ex,ense of transperting an out-of-custo4'y 

juvenHe to his or her delinquency adjudication hearing, and that the superior court erred 

when it relied on this statute to order the Department of Juvenile Justice to pay these 

expenses in M.T. 's case. 

ln ivl.T. 's \lpp•sition t• the Stale ·s petition for re\'lcW, and in his cross-petitfon, 

M .T. argues thnr the State should neve1theJess be ordered to pay the costs of his travel and 

his parent's travel under the due process clause of the constitution - bei.;at1se K. t. T. 's libe11y 

interests and. potentially, bis parent:,· financial interests, are at stake in the adjudication 

hearing. 

But rhis due process theory w~is not the basis for the superior coun ·s decision, 

and rhe superior court nrnde no ruling on this nrgument. Kor does M.T. ·s due pr•cess 

argument necessarily ans"ver the question of which state agency should be required to pay 

chese expenses. 

We nOLe that the question of transpol'tation expenses for out-of-custody 

incigentadults and juveniles was the subject of two Attorney General Opiniens,one in 1977 

and the other in 1978.a At that time, the Atterney General was of tbe opinion that if the 

defendant was rep1'<!Sented by the Alaska Public Defender Agency, and if the expense was 

a necessary incident of representation, then "any necessary transportation expenses that may 

properly be authorize• al public expense should be paia by the Public Defender Agency 

8 See A ttomey General Opinfon, October 7, I 977, 1977 WL 22018 (Alaska 
A.G.) (addressing transportation costs for in-custody and •~tt~of-custody adult 
defendants); Attorney General Opinion, September 25, l 978, 1978 WL 18588 (Alaska 
A.G.) (addressing transpo11ation costs forjuveniles). 

Petitioner's Confidential Excerpt of Record Page 59 of 99 



----: 
4 ' 

State of Alaska v. M T./M T. v. State - p. S 
File Nos. A-11942/11961 
July 24, 2014 

pursuant to AS 18.85.100."9 

We express no opinion as to the correctness of the Attorney General's analysis 

of this question. We likewise express no opinion as to the merits of the due process 

arguments raised by M.T. in his pleadings to this Court. These issues remain to be litigated , . 
- and, in our view, they are best litigated in the superior court, which is in the best position 

to hear evidence regarding the needs and circumstances of this particular case, as well as 

evidence regarding how this problem has been handled in other cases in the past. 

IT IS THEREFORE ORDERED: 

1. The State's petition forreviewis GR.A..NTED, and the superior court's order 

requiring the Department of.Juvenile Justice to pay M.T.'s transportation costs under the 

provisions of AS 1 ~.47.120(e) is REVERSED. 

2 . .NI.T. 's cross-petition is DE~1ED, but without prejudice to his ability to 

raise his due process arguments when litigation of this case resumes in the superior court. 

Entered at the direction of the Court. 

cc: Court of Appeals Judges 
Judge Ray 
Regional Appeals Clerk-Bethel 

Distribution: 

Paul Morin 
State of AK. Dept ofl.3w. Criminal Div. 
P.O. Box 170 
Bethel AK 99559 

Clerk of the Appellate Courts 

Tracey Wollenberg 
Assistant Public Defender 
900 W 5th Ave Ste 200 
Anchorage AK 99501 

9 Attorney General Opinion, October 7, 1977, 1977WL22018 at* 3; see also 
Alaska Statute l 8.85.100(a)(2) (entitling a person represented by the Public Defender 
Agency "to be provided with the necessary services and facilities of this representation"). 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
FOURTH JUDICIAL DISTRICT AT BETHEL 

IN THE MATTER OF: 

JllL s• 
DOB: 
APSlN ID: 
DMVNO.: 
ATN: 

B A Minor Under the Age of 
9 Eighteen (18) Years. 

10 No. 4SM-16-00002DL 

11 

12 

13 

14 

15 

STATE'S OPPOSITION TO MINOR'S MOTION TO REQUIRE THE 
DEPARTMENT OF JUVENILE .JUSTICE OR COURT SYSTEM PAY TRIAL­

RELALED TRAVEL EXPENSES FOR J.B. AND AT LEAST ONE OF HIS 
PARENT'S 

I ci:nifr ibis liQcullklll md i1s .:111;ichm~ms <loo.ii C<lllt;iin tl!c II ) rn1111c uf a. \°ic1im of~ ~w~I off.:nsc listed in AS 12.61.1~0 <>r tll 
n.-sio.knce or b1ul~s alldn:ss °' 1cl~'flhon~ nunlbo:r or 4 vlclin1 or ot willie."5 10 uny off.:nM? ~nku It is QR ollJn:ss idcndfyins •hi! pl:itc nf a 
criu1.: °'.:in 3tJdn.-ss or 1.:lc:pho~ numllcr in .:i 1111nm'ip1 of o ~our1 fHU.:c•-din:.t anJ disclosun: of 1'11: lnfurnwion 111:1.• ordcl\.-d by 111.: coon. 

The Stale of Alaska, through Assistant District Attorney Robert M. 
16 Schiesser, files ilS opposition to the minor's request to require the DJJ or the court system 
17 pay trial-related travel expenses for J.B. and at least one of his parent's. The minor's 

18 motion should be denied. 

19 FAC~ 

20 The Department of Juvenile Justice through the prosecuring attorney, filed a 

21 petition for adjudication of delinquency against J.B., a young man charged with Assault 

22 in the Third Degree. The minor J.B. was appointed un uttorney after a brief ~·oir dire into 

23 his family's finances on March 2, 2016. It was determined ut the minor's arraignment by 

24 Magistrnce Judge Bruce Ward, that the minor qualified for the appointment of a court 

25 
appointed public defender under AS 18.85.J 20. 

26 
The Court of Appeals for the State of Alaska addressed in an analogous case, 

litigated in this District, whether AS 47. I 2. l 20(e) obligates lhe Department of Juvenile 
27 
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( 

Justice (DJJ) to pay an indigent minor' s travel expenses- lo which the Court of Appeals 

2 
concluded il does not. The Court of Appeals relied not only on the legislative history bul 

on subsequent amendments to Article l. The 1957 amendments, the court reasoned, 
3 

eliminated the DJJ's obligation to pay for expenses beyond "courl costs incurred in 
4 

delinquency proceedings .. . under this Act.''lMinor's Exhibit B] 1 

5 

6 

7 

8 

I. 
ARGUMENT 

No due process or equal protection analysis is required. 

9 Whether one state entity, rather than anocher, pays for u juvenile's lransporcation 

10 lo a delinquency adjudication has no effect on che three considerations relevant to due 

11 process. There is no impact on the juvenile's liberty interest, no effect on the risk of 

12 erroneous deprivation, and no change to the government's burdcn.2 

13 It is settled luw that a minor is "entitled to a jury trial in the adjudicative stage of a 

14 delinquency proceeding."3 The minor has a right to auend che delinquency odjudication.-4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The Department of Law agrees that a minor does have a due process right to funding for 

transportation lo delinquency adjudication where the minor and his or her parents are 

indigent. However, the question as to whether there is a right tofimding is not at issue 

here. That determination was made for J.B., on March 2, 2016 when the minor was 

deemed eligible for a court appointed Public Defender. If the Court finds that there is a 

due process right to funding for the minor and one of his parents to attend the trial, the 

only issue is: Who pays? 

Similarly, there is no equal protection problem because the Public Defender 

Agency is perfectly situated to provide transportation costs for the minor to attend the 

trial, eviscerating any possibility of unequal treatment under the U.S. and Alaska 

1 S1at1: v. M.T .. Ord~r at •3, No. A· l 1942/11961 (Ala~k:l App. July 2-t. 201·0 (4uotinl,! Ch J-tS. SLA 1951. 1111.C § 
10(2). 
? Ridt<rr<I B .. 71 P.Jd at 829 (quotin~ Mathell's. 1•. Etdriclgt. 42~ U.S. 319. 335 ( 1976}). 
'R.L.R. 1'. Stll/e. 487 P.2d 27 (Alusku 1971) 

27 ~ Oclinq. R. 3(b). (c)( I). 

SWI•' 1·. J, F9 ... .JS,1/./6.()(}()()Wf. 
l'ttg~ • ]. • 11/'! 
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1 
Constitutions. The problems arising from the Afrcrmdo case, cited by the minor. simply 

do not follow from the issue presented. The minor's rightto nueod his adjudication is 
2 

clear, whether the Slate pays or the minor's nppointed counsel does, an equal protection 
3 

problem docs not arise. Indeed, a common sense conclusion token from the minor having 
4 

5 

6 

7 

8 

9 

raised the issue of equal protection is that any disparate treatment that might arise 

evaporates if the minor's attorney pays the costs of lrnnsportation to trial. The State is not 

in the besc position to pay those costs. Just like lhe State is not in the best position to pay 

for the cost of an expert witness. While J.B.'s position as an indigent child, in a for tlung 

village, ought to have no impact on his ability to attend his trial, equal protection is not 

implicated until the State has made a decision that runs counter to equal protection. Here, 

10 the State argues, it doesn't have responsibility of making that decision, let alone make a 

11 decision that runs counter to the minor's right lo equal protection. 

12 

13 

14 

II. A minor's right to attend a jury trial stems from his or her representation as 

an indigent minor entitled to representation under AS 18.85.100. 

15 Every minor who is deemed indigent by the court or prosecuting atlomey is 

16 
entitled to funding under AS 18 .85. IOO(d). The Public Defender Agency is rnsked with 

providing every indigent juvenile with "the necessary services and facilities."' The 
17 

.. attorney services and facilities and the court costs shnll be provided at public expense.''6 

18 
Among the expenses included in the definition of "representation" includes bearing the 

19 
cost of "investigation, other preparntion, and trial."7 The cost of transportation should be 

20 treated as any other cost of defense and representation. 
21 The purpose of providing a juvenile funds to altcnd a delinquency adjudication is 

22 to facilitate the juvenile's access to counsel and to engage with his or her defense. Only 

23 by attending the trial, can the juvenile truly confront witnesses and observe the demeanor 

24 of judges and foctfinder's. However, the most important element is the minor' s ability .. to 

25 

26 ~ AS 18.85.1 OO(a) 
b AS 18.85.IOll(b) 

27 , AS 18 .85 .170(3) 

Stdl<' l' J9D .. -ISM·16-0()(J()Wl. 
P11i:t: ·.I· tif7 
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3 

4 

5 

6 

7 

8 

maintain unrestricted communication with his counsel."8 Similarly, the presence of a 

parent is sometimes needed to ensure the juvenile is provided with a full opportunity to 

participate in his or her defense.«> 

Becaui;e travel to anend hearings (and, when necessary, accompanimenl by a 

parenl) is an elemenc of the ,juvenile's defense, the cost should be borne by the entity 

providing an indigent juvenile's defense-just as other costs of representation are. The 

Office of Public Advocacy regulations specifically authorize reimbursing private 

appointed counsel for necessary travel and per diem by the defendant. 10 Under 

administrative rule. the OPA funds "necessary travel and per diem by the defendant, 

9 appointed counsel, and witnesses, which may not exceed the rate authorized for state 

10 employees." 11 Why should it be any different here, where the Public Defender Agency is 

11 tasked with representing the minor under the same ethical obligations and public 

12 funding? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

The issue of "who pays" has been fairly described in an Alaska Attorney General 

Opinion nnd subsequently cited by the Court of Appeals in discussing this same issue. 

The Attorney General is of the opinion that if the defendant was represented by the 

Alaska Public Defender Agency, and if the expense was a necessary incident of 

representation, then "any necessary transportation expenses chat may properly be 

authorized at public expense should be paid by the Pub tic Def ender Agency pursuant to 

AS 18.85.l00. 12 The Alaska Supreme Court agrees with the statement that: "While 

opinions of the attorney general are not controlling as to the meaning of the statute the 

fact 1hat his opinions have not been challenged and that he is the officer charged by law 

with advising the officers charged with enforcement of the law as to the meaning of it, 

•Ill re Bordt11, 546 A.2cl at I 25(ciling /11 re Ct•ci/ia R.,327 N.E.2tl :it 814. 
0 

/11 rd.£ .. 6?5 N.E.2tl 156. 167 (Ill. App. 1996} 
io 2 AAC 60.0-lO (;1uthorizing expenses when approved by public au\•ocalc). 
11 Id §(3) 
i: Allorncy Gcooral Opinion, Oc1obcr 7. 1977, 1977 WL 22018 a1 *3; sec al<:o Ala<;ka S1atu1c 18.83. IUO(a)(2) 
(cn1hling u p~'t'Son l'l.?prcliCnlcd by lhc Public Defender Agency "10 be provided wilh lhc ncccs..<:ury si:rvic:cs ancl 
l'ucilirics of lhis rcprcscnllltion") 

S11111 i~ ... t99. '15Jl·IM)lXXJ1DI. 
f'u11c ·./-11/7 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

entitle his opinions to grem weight. "0 There's no reason why this opinion should not be 

given appropriate weight. 

Because an indigent juvenile's right to travel lo his or her delinquency 

adjudication is in furtherance of the juvenile' it defense and trial, the trnvel is a necessary 

service and facility of his or her representation, and must be funded by the representing 

agency. 

A. Requiring the defense to pay for transportation properly places the 

expense of exercising a right on the party choosing to exercise it. 

10 A juvenile has the option to waive his or her right lo attend the adjudication} .. As 

11 the party choosing to exercise the right to attend, lhe juvenile nnd the public entity 

12 funding his or her representation should be required to pay for that expense. 

13 By requiring the agency that represents an indigent juvenile to bear the 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

transportation costs, indigent juveniles and non-indigent juveniles are func1ionnlly placed 

in the same posilion-both must make an economic decision, in consultation wich their 

counsel, whether to physically attend hearings. It is proper to require indigent juveniles 

and their counsel to go through the same strategic decision-making process as a non­

indigcnt juvenile. 

There is no argument thal by requiring the representing agency to fund the 

Lransporlation the agency is somehow placed at odds with its juvenile client. 15 An agency 

providing representation at public expense regularly must follow a client's wishes to 

exercise his or her rights-such as choosing a jury trial, taking the stand and testifying, or 

filing an appeal or petition for review-even though exercising those rights will increase 

u Allis1m 1·. Stttte, 583 P.2d 8 !:'. 816 (Alusku 1978)(ci1ing Smith 1•. Mmridpctl Cm1r1 of Gfe11tla/e Jmlicia/ District, 
167 Cal.App.2d 534. 33-1 P.2d 9'.\ I. 935 ( 1959)(1!rnplwsi~ udLlcd). Sec also. Scmd.'i Sml1erlt111d Stoutory· Co1utr11c1io11, 
§ 49,()5 Ill 240 (4111 

Ctl, 1973). 
'~ Ddinq. R. 3(b)( I) 
15 Sec Alaska R. Pro. Conduct I .8(c)(Z) C'[A) luwycr rcprc~ntinf:! <in ind1gcn1 client m:iy pay coun costs and 
expenses of litig111ion on hchalr of lhc dicnt,") 

Shi/~ I' J-f-./S.lf. /(J.()Q(J02Df. 
Ptt11' • .1 otrj1 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

the agency's cost of represenlation. And the Alaska Rules of Professional Conduct 

authorize auorneys of indigent clients Lo "pay court costs and expenses of litigation on 

behalf of the client, "16 which must include the co~t of exercising the juvenile's right to 

attend che delinquency adjudication.11 There is no conflict of ethical concern with the 

representing agency funding transporlntion to a minor's delinquency adjudication. There 

is no connict of ethical concern with the representing agency funding transportation to a 

minor's delinquency ndjudicntion. 

B. There is no basis for requiring DJJ or the Department of Law to fund a 

juveniles decision to attend the adjudication. 

The legislacure has rejected staturory language that would have imposed broad 

litigation expenses on DJJ or the Department of Law.111 Because of that, it would be error 

to construe the delinquency statues, or to exercise common·law authority, to require DJJ 

or the Department of Law to pay an expense that properly belongs to the defense. 19 

In State "· M. T., the court of appeals reversed an order for DJJ Lo pay 

transportation costs and rejected an argument that the statute requiring DJJ to pay the 

"court costs" of adjudication required DJJ to pay the cost of transportation a juvenile. 20 

The court traces the statute to its pre·statehood predecessor, which required the agency to 

pay "costs of the court and witnesses and other expenses necessarily incurred."2
' At the 

time, the statute governed both dependency (now child·in·need·of·uid) and delinquency 

proceedings. But when the legislnlure lacer separated the dependency and delinquency 

s1atutes, it retained the language requiring "witnesses and other expenses" only in the 

16 Alaska R. Pro. Conduc1 1.8(~)(1). 
11 Rest111emem (17rircl) of tlle Lem· GlJ~·cr11i11g f.cJwyers, §36 cmt.c {2000) (cxphaininc allowin; :iuorncy to at.lvnocc 
client 1:our1 costs and litigation expenses "cnabllcsl poor clients lo as~crt their rights.'· 
11 Swte \'. M. T.. Order al •3, Nu. A-I 19.t2/\ 1961 (Aluslm App. July 2.$, 201..t) 

_ 19 1-fosiu 1•. State!, 957 P.2d I ;\60, 1364 (Ala.<ika 1998) ([Clour1s shnuhl no1 c~crcisc their Cl.)fllmon-luw power 1n 
ways 1ha1 lead to results that the lcgishuurc has- rcjcclL'tl."(citing Tote111off 1'. Statr!. 7J9 P.2d 769 (Alaska App. 
1987))). 

211 1W. T., Order Ill •3 (citiny AS 47. I 2. I 20(i:)) 
11 Id. ut "'2 

SUll•' \ •. ,. , •• .J~.lf./(j.()()()()2()L 
i'<IJ:t! • 6 •ttf7 
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dependency section-it left it out in the delinquency section.22 The legislature declined co 

impose broad costs on DJJ.2:l Because Lhe legislature rejected language that would have 

imposed more sweeping expenses on DJJ, il would be error to impose transportation costs 

on DJJ withoul express statutory authority. There is no basis on which to extend any 

obligation lo pay for transportation costs 10 the Department of Law or D.JJ. 

CONCLUSION 

If an indigent juvenile elects to attend the delinquency adjudication, his or her 

transportation costs must be funded by the entity providing his or her representation. 

Dated al Bethel. Alaska, this 1-. day of December, 2016. 

JAHNA LINDEMUTH 
A TIORNEY GENERAL 

By:~e: 
Assistant District Attorney 
Alaska Bar No. 1611086 

21 Id. nt •2-3 
27 :u Id. al •3 

S1111e \'. JS9 ,., ./S.lf./6-0{)()()21>1. 
P11J1t • 7 • flf7 
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lN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 
FOURTH JUDICIAL DISTRICT AT BETHEL 

IN THE MA TIER OF: 

2 J £B-
OOB: 
APSIN ID: 
DMV NO.: 
ATN: 

A Minor Under the Age of 
Eighteen ( 18) Years. 

No. 4SM~ l6-00002DL 

ORDER DENYING MOTION TO REQUIRE DJJ TO PAY THE TRIAL-RELATED 

TRAVEL EXPNSES FOR J.B. AND AT LEAST ONE OF HJS PAREN1'S 

The court hereby denies Che minor' s motion to require tile Department of Juvenile Justice 

to pay for all the triul-reluted trnvel expenses for J.B for the reasons set forth in the State's reply. 

Judge of the Superior Court 
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2 Alaska Public Derender Agency 
Jane M. Imholte 

FU.ED IN THE rRlf~t C OURTS 
STATE OF AU\.~-,!<A 

BETH{-}L SEIWICE A.REA 

FEB 0 6 2017 3 PO Box 10 
Bethel, AK 99559 

4 Phone: (907) 543-7609 8y~~';Y,--;--;;-;-=-­
OEPUTY CLER!< 
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10 

11 

12 
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14 

15 

16 

17 

18 

E-mail: jane.imholte@alaska.gov 

IN THE SUPERIOR COURT OF THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT AT BETHEL 

In the Matter of: ) 

J &!~ 
) 
) 
) 

DOB: ) 
) 

Case No. 4SM-16M000020L 

REPLY TO STATE'S OPPOSITION TO MINOR'S MOTION TO REQUIRE THE 
DEPARTMENT OF JUVENILE JUSTICE OR COURT SYSTEM TO PAV TRJAL­

RELATED TRAVEL EXPENSES FOR J.B. AND AT LEAST ONE OF HIS 
PARENTS 

VRA CERTIFICATION , 
I certify that this doOJment and Its atlachments do not contain ( 1) Ille name of a vldim of a seJUal offenso lis\ed In AS 
12.61. 140 or (2) a residence or busineu address 0< lelephone number or a vlcllm of or-a wllness to any offense unless It 
ls an address used to Identify Ule place of the crime or It Is an address or telephOne number In a lranscript of 11 court 

eedln and disclosure of the lnfonnation wat ordered the court. 

i 
l 
i 
! 
I 
I 
I 
l 
I 
l 
' 

A. The Alaska Court of Appeals Recently Denied the States' Petition for Review : 
On This Issue ; 

In a case filed In Bethel, l .M., the superior court granted the minor's motion to 

require DJJ to pay the travel-related costs of trial for the minor and one of his 

24 parents. See ITMO l.M. 4SM-16M01DL, 4SM-15-03DL (Exh. A, attached.) This 

25 was after multiple parties had been invited to weigh in on the issue. The superior 

26 
court received briefings from no less than four state agencies-the Department of 

27 

28 
Law, the Division of Juvenile Justice, the Alaska Public Defender Agency, and the 

Office of Public Advocacy- as well as the court system. On January 6, 2017, the 

ITMOS9C-. 
Motion 

Page 1of12 

Petitioner•s Confidential Excerpt of Record Page 69 of 99 



1 

2 Alaska Court of Appeals denied the state's petition for review of the lower court's 

3 
order requiring DJJ to pay the travel-related costs. See State of Alaska v. J.M., 

4 
Order No. A-12700/12739 (Exh. 8, attached.) While the order was without 

5 

6 comment, it neverthetess should guide this court; granting the minor's motion here 

7 would comport with the most recent Court of Appeals decision on this issue. 

8 

9 
B. S.B. Has the Right To Attend His Adjudjcatlon Trial with One of His Parents. 

10 In R.L.R. v. State, t the Alaska Supreme Court held that "children are I 
' 11 constitutionally entitled to jury trial in the adjudicative stage of a delinquency ! 

12 proceeding" and recognized a child's "fundamental right to be present" at ' 

13 
adjudication.2 The child 's presence at trial affects the child's ability to adequately 

14 
prepare his defense, consult with his attorney in person, and confront witnesses .~ I 

15 

16 Alaska Delinquency Rule 3(b} also recognizes a child's "right to be present" by j 
l 
I 

17 requiring the child's presence unless he waives his right to be present and his I 
18 presence is excuse~ by the court, or he engages in conduct justifying his exclusion. 1 

For these reasons, If a child's famlty is indigent and cannot afford to 

transport the child to his trial, the state must bear these costs. Given this financial 1 
! 

obligation, the question before this court Is which agency should bear these j 

i 
expenses . I 

Some delinquency cases involving indigent children also require state I 
funding for a parent to attend his or her child's adjudication trial. Parents are 

26 

27 1 487 P.2d 27 (Alaska 1971 ). 
2 Id. at 35, 41 ~43. 

28 3 See In re Gault, 387 U.S. 1, 41, 56 (1967); cf. State v. Hannagan, 559 P.2d • 
1059, 1063 {Alaska 1977) (e)(plaining that defendant's right to be present at trial Is 
based on his rights to confrontation and due process). 
ITMO~B- Page2of12 
Motion 
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1 I 
2 considered a "party" in juvenile delinquency proceedings, must be served with a ; 

3 
delinquency petition, and must attend all delinquency hearings unless excused for j 

4 . 
good cause.4 Both the child and parent have significant Interests in the parent's I 

5 I 

6 presence at the child's trial: A chlld should consult with parents before invoking his I 
7 right to a jury triaf,5 and parents have a fundamental right to the care and custody I 
B of their child.6 

9 

10 
State funding for one of S.B.'s parents to attend his adjudication trial is 

especially important here because the presence of S.B.'s mother implicates his , 

11 I 
12 right to attend and participate in his trial. S.B. was 16 years old at the time of the , 

l 

13 incident that gave rise to the delinquency petition, and his mother has fully i 
i 
; 

14 participated in his court proceedings. State-funded travel for one of S.B.'s parents ! 

15 ' 
allows that parent to protect and care for him and provides S.B. with the oversight-

16 
and support he needs while standing trial in Bethel. Indeed, absent the company , 

17 

18 of a parent, the plan for S.B. white he is in Bethel is unclear 

24 

26 

27 

C. The Public Defender Agency's Enabling Statute Does Not Authorize Payment 
of Clients' Trial-Related Travel Costs. , 

Alaska Statute 18.85.1 OO(a)(2} sets forth an indigent defendant's right to I 
representation and right "to be provided with the necessary services and facilities ! 
of this representation, including investigation and other preparation." In M. T., this I 
court cited a 1977 Attorney General Opinion stating that if an out-of-custody 

defendant is represented by the Public Defender Agency ("the Agency'') under the 

i 
4 I R.L.R .• 487 P.2d at 35. i 

See AS 47.12.050, .155(a); Alaska Delinq. R. 2(n), 3(b), 8(c). 
28 5 

6 Seth D. v. State, 175 P.3d 1222, 1227-28 (Alaska 2008); see also J.M.R. v. 1· 

S. T.R., 15 P.3d 253, 257 (Alaska 2001). 
ITMOS9B-
Motion 
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l 
2 statute, the Agency is responsible for any travel at public expense "If the expense I 
3 

is a necessary incident of representatlon[.]"7 {Exh. Cat 4-5 (emphasis added)} · ! 
4 

5 
Travel expenses are neither "necessary services and facilities of .. · j 

6 representation" nor ''necessary incidentls} of representation." Both of these I 
7 descriptions focus on expenses relating to the act of representation. 1 

I 

8 Representation involves evaluating the cfient's legal situation, advising the client j 
9 I 

about his legal rights and their practical implications, negotiating on behalf of the l 
10 

client, and advocating for the client's position.8 A criminal defense attorney advises ; 
11 j 

' 
12 the client about his rights and op.tions and makes strategic decisions about how to ·. 

13 litigate the case, including which witnesses to call and, by extension in the case of 

14 public counsel, which witnesses to pay for.0 These decisions are discretionary, , 

15 
hinging on the attorney's decisions about how to best defend the case and the 

16 
relative advantages and disadvantages of calling a particular witness. 

17 

18 By contrast, a defendant1s right to appear at his own trial is absolute. It 

19 presents no strategic question and offers no opportunity for the attorney to exercise l 
(.!) Q 8 Ul 

: ~ ~ ... ~ 20 discretion on behalf of the client. The costs of "necessary services and facllities of ,. 
w~ '"'oo 
~ .g~~~ ~ 21 w~~ ~ ~; I 
fuit~< . ..; I 
c..:~ci~~ 22 7 Attorney General Opinion, Oct. 7, 1977, 1977 WL 22018. This opinion 4 
~ I~ ~ ~ ~ 23 addressed a conflict between the Department of Public Safety and the Department ! 
~ ~ ~ ~ ~ - of Health and Social Services regarding who should pay transportation expenses of ) 
o.. ~ 8 ~ 24 defendants. The parties to the dispute did not include the Public Defender Agency ; ct ·:; . . 
~ o ai ~ in Its administrative capacity. 
~ l 25 8 Alaska R. Prof. Cond. Preamble. ' 
<{ 26 

9 Alaska Statute 18.85.100(a)(2) specifically defines "necessary services and I 
facilities of . . . representation" as including "investigation and other preparation." · 

27 And in Alaska Pub/le Defender Agency v. Superior Court, 343 P .3d 914 (Alaska 
App. 2015), this court holds that standby counsel, which "assists or advises a 

28 criminal defendant," does not "represent" him under AS 18.85.100(a). As this court · 
explained, standby counsel does not exercise the "degree of control" over the 
litigation that legal representation requires. Id. at 915·16. 
ITM0.58~ Page 4of12 
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1 i 

I 
2 . .. representation" in AS 18.85.100(a)(2) thus do not include trial-related travel 1 

3 
expenses. Indeed, AS 18.85.100(a)(1) provides that an indigent person "is entitled I 

4 l 

5 
. . • to be represented, in connection with the crime or proceeding, by an attorney to I 

6 the same extent as a person retaining an attorney is entitled." (Emphasis added.) 

7 A person who retains an attorney is not entitled to have that attorney pay his or her I 

8 costs of travel to trial. I 
9 

The state's citation to 2 AAC 60.040, the OPA regulation allowing l 
' 10 

11 
reimbursement for "extraordinary expenses," including "necessary travel and per I 

12 diem by the defendant," If it is formally authorized by the pubHc advocate does not ! 

13 change this analysis. OPA's representation in criminal and juvenile cases is 1 

14 governed by AS 18.85.100;10 thus, If travel is not a necessary service or facility of j 
15 I representation under that statute, the regulation alone does not mandate funding. 
16 

Further, the regulation allows reimbursement only if the public advocate formally 
17 

18 authorizes it. This is inconsistent with funding an absolute constitutional right. 

19 Last, OPA adopted this regulation in 19861 making it more than 30 years old. In , 

20 OPA's memorandum to the trial court, it suggested that it had never interpreted AS o:w~~ ... ~ 
0 a ·s~g 
Z.!l~8: K g 21 
w.g 2~~; 
It 0.. GI ~ • ie 22 
0 li ~ ~~ ~ 

18.15.100 (and thus 2 AAC 60.040) as covering a child and parent's trial-related i 

travel costs.11 The OPA regulation thus does not support DJJ's Interpretation. 0 .!; ~ ~ ~ 0 
- .!! ~ ..; ~ 23 ~(/) "' ~ .... 41 c . 

~§~<g 
~ 8 <;; ~ 

24 
10 See AS 44.21.41 O(a)(5) (providing that the public advocate will provide legal . 

~ S: 25 h I ..i Q, representation "in cases involving indigent persons w o are entiUed to j 
< 26 representation under AS 18.85.100 and who cannot be represented by the public 

defender agency because of a conflict of interests"). : 
27 11 The memorandum states: "OPA projects that none of the submissions . . . 

28 
can point to any ttme that OPA has interpreted [AS 18.85.100] as covering such ~ 
costs. In that light, it is notable that the period of time from 1969 to date is a long 
and continuous period in which the enabling statute has not been applied to require 
OPA to fund such costs." [Att. 6 at 9) See Davis Wright Tremaine LLP v. State. 
ITMosme.. Psge5ot12 
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1 
i 

2 Because the Public Defender Agency's authortzing statute does not l 
l 

: distinguish between children and adults, interpreting "necessary services and I 
facilities of . . . representation" to Include trial-related travel could render the : 

5 I 

6 Agency responsible for paying the fixed expenses of travel for every indigent client 

7 exercising his right to trial. This would "adversely affect the Agency's mission . . -· I 

8 by apportioning scarce resources" to vindicate this right for every client at the 

9 
expense of funding those things that directly concern Indigent defense and the 

10 I 

exercise of professional and administrative discretfon-i.e., hiring experts, calling ! 
11 I 
12 witnesses, and employing lawyers, Investigators, and paralegals.12 : . 
13 The potential consequences to the Agency are enormous. If travel to a court '. . 
14 site were a service or facility of representation, the Agency could be responsible for ! 
15 I 

travel expenses for every indigent out-of-custody client, not only for airfare from ~1. 16 
Marshall to Bethel, but even for taxi or bus fare from one part of Anchorage or , 

:: Fairbanks to another. The legal argument that travel to a court site is a service or I 
19 facility of representation is thus so broad that it does not distinguish between 

26 

Indigent child and adult defendants or between indigent defendants traveltng long : 

and short distances. 

C. Constitutional. Polley, and Practical Concerns Make DJJ the Appropriate Entity 
To Pay S.B.and a Parent's Travel Costs. 

324 P.3d 293, 298-99 (Alaska 2014) (explaining that agency interpretations of its 
27 own regulations are reviewed under the reasonable basis standard of review, 

considering an interpretation's "consistency with the statute on which it is based" 
28 and "gtv[ing] more deference to agency interpretations that are longstanding and i 

continuous"). I 
12 See Alaska Public Defender Agency, 343 P.3d at 917. 
ITMOS9B- Psge6oft2 i 
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1 I 
2 1. DJJ's relationship to the children It supervises makes it the appropriate entity to : 

3 bear the travel expenses for S.B.and one parent. ! 

4 The legislature has not expressly determined who bears the trial-related j 

5 travel costs for a child facing delinquency charges and a parent," but due process ! 

6 
and policy considerations make DJJ the appropriate entity to bear them. Although ' 

7 J 

other agencies help fulfill these goals, OJJ has the greater statutory obligation I 
: because it is the slate agency specifically charged wilh initialing delinquency I 

1 o proceedings and then working most closely and most exhaustively with those I 
! 
I 

11 children.14 

12 
DJJ has S.B. under a conduct agreement that indicates supervision beyond t 

13 ' 
that of a typical adult defendant on bail.15 Under the agreement, S.B. must "remain · 

14 ' 

15 
in the placement designated by my Probation/Intake Officer" and follow conditions l 

16 closely akin to probation conditions. By contrast, an adult criminal defendant who 

17 is released from custody has no continuing custodial relationship with the 

>- 18 Department of Corrections or the Department of Law. 
(.) 

z ie 19 

~~g ~ 
0:: GIN ~ 2Q 
~~·~~~ 
zJ.?~8? M~ 21 13 See State v. M.T., A-11942/11961 (Alaska App. July 24, 2014) (rejecting 
fu ~ I~~ ~ 

22 
argument that child's trial-related travel costs are "court costs" under AS 

o iri'~ ~~;; 47.12.120(e)). 
~ :§ ~ t-s. &l 23 

14 See, e.g., AS 4 7.12.990(5} (defining "department" in the juvenile delinquency 
~ ~ i ,:e ~... statutes as the Department of Health and Social Services}; 7 AAC 52.900(7)-(8) I 
~ ~ § g 24 (defining, for the chapter on juvenile detention facilities, "director" and "division" as 
~ o J 

25 
the DJJ director and as DJJ, respectively); DJJ Resources and Programs, Division 

:3 ~ of Juvenile Justice, available at http://dhss.alaska.gov/djj/Pages/Programs/ , 
<( 26 programs.aspx (last visited Nov. 1, 2016) ( "DJJ is tasked with meeting national i 

and state standards and goals regarding juveniles [within} the justice system."). · 
27 15 DJJ took l.M. back into custody on September 20. l.M. has a detention 

hearing this afternoon and is entitled a detention review hearing every 30 days to i 
28 review whether detention is truly the least restrictive alternative. See Alaska 

Delinq. R. 12{e). As a result, he can stilt be released before this case proceeds to 
adjudication. 
ITMo•S-. 
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1 

2 Further, by proceeding to adjudication In this case, DJJ Is seeking to make . 

3 
S.B. a ward of the state and assume a relationship of legal custody over him.18 . 

4 
When parents cannot pay their child's trial~related travel expenses, DJJ's custodial 

5 

6 relationship over the child should trigger its assumption of those expenses. . 
' 

7 DJJ is also, along with the Department of Law, the prosecuting entity in this l 
I 

8 case. DJJ decides whether to initiate and, with the Department of Law, can pursue I 
I 9 

a petition for adjudication of delinquency to trial.17 DJJ and the Department of Law I 
10 

can also unilaterally terminate proceedings against the child. These agencies thus ! 
11 I 
12 determine precisely how many delinquency trials will be held and, if the cost of : 

13 those trials becomes too burdensome, they can prioritize their cases and dismiss 

14 some of them. The costs of pursuing a petition-including the non-negotiable cost 

15 
of a juvenile's presence at trial-should factor into that decision and be borne by 1 

16 
the entity with discretion over the proceeding. 

17 

18 
> 
0 
z :e 19 
w... ~ 

The only other state entity with discretion relevant to this legal issue is the 

Alaska Court System, which determines the locations of superior and district court I 
trial sites and their venue districts.18 The court system has not chosen to designate I (!} ell 8 c:ri 

ct j N ~ 20 
W"-:;. .!! ... ,..: 
0 i5 ·5 r5 ~ 
z ." ~ ~ .. ~ 21 
~~~~~~ 
w Q.. ~ <. . ie 22 
01·~Q8"': o . 5 ~~~ 
- Ill 0..: 41 23 af u; ii £ ::l ... 16 f => f5 ;: .'i ~ AS 4 7 .12.120{ d) ("A minor found to be delinquent is a ward o the state while I 
~ ~ 8 ~ 24 committed to the department or while the department has the power to supervise l 
~ o en c the minor's actions."); AS 47.12.150(a) ("When a minor is committed under AS i 
~ & 25 47.12.120(bX1l or (3) to the department or released under AS 47.12.120(b)(2) to 11 
ct 26 the minor's parents, guardian, or other suitable person, a relationship of legal 

custody exists."). l 
21 17 AS 47.12.040. For example, the petition in this case is signed by Probation I 
28 

Officer Michelle Waters, but prosecutors represent the state ln some court I 
proceedings and at trial. l 
18 See Alaska R. Crim. P. 18(a); Alaska Court System Administrative Bulletin ~ 
Nos.:.2a. 
ITMO B- Page 8of12 
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1 

2 Marshall-or any village near Marshall-as a trial site.19 The court system need ] 
1 

3 
not establish trial sites in every town to secure juveniles' constitutional rights20 but f 

4 l 

could bear the costs of those decisions by paying the trial-related travel costs for a I 
5 l 

i 

6 rural child and parent who cannot otherwise afford to attend trial. Both DJJ and the t 
l 
I 

7 court system have thus exercised their discretion in a way that forces S.S. to stand 

B trial very far from home. 

9 I 

This court has inherent authority to condition the state's prosecution of S.B. 1 

10 . 
i 

on DJJ's payment of S.B.'s trial-related travel costs. Although Alaska appellate i 
11 i 

I 

12 courts have not addressed the Issue, at least two other cases support for this ! 

13 conclusion. A federal court in the Southern District of New York concluded in one 

14 case that even though a federal statute did not provide for the defendants' full trial-I 

15 
related travel and subsistence expenses, "the Government is obligated to provide 

16 
either decent, non-custodial lodging or the cost of obtaining it. ~21 And in the context I 

17 i 

18 of court-appointed counsel, the Minnesota Supreme Court held that if the 1 

19 prosecuting authority did not pay to provide counsel for an indigent defendant • 

20 appealing a misdemeanor conviction, the defendant's right to counsel would be 0:: ~ CJ "! 
Wg.>.t: ... ~ 
QO :i:i'lal 
z .2 ~en x ~ 21 
w :o ~ ~ ~ ~ violated and his conviction vacated.22 There, the legislature had not given either 
tti ~ 41 ~ • ~ 22 
~ .~ ! ~~ g the county or state public defender agencies the responsibility to provide appellate 
::; .!! ~ € ~ cq 23 
C!l(J);i:;<"'I ... 
:JC~<...; 

~ ~0§ ~ ~ 24 19 M. T. involved Hooper Bay. The court system bullt a courthouse in Hooper 
~ E Bay but has still declined to designate Hooper Bay as a trial site. 
~ &. 25 20 See Alaska lnter·Tribal Council v. State, 110 P.3d 947, 968-69 (Alaska 
c( 26 2005). 

21 United States v. Badalamenti, 1986 WL 8309, at •2 {S.D.N.Y. July 22, 1986) 
27 ("[l]t is not consistent with fundamental fairness or due process that an accused 

defendant, regardless of the crime, be driven to ruin by the expense of attending 
28 trial at a place far from his home, nor that he be required to take refuge In jall 

because of an inability to meet the expense of attending trial."). 
22 See State v. Randolph, 800N.W.2d150, 159·62 (Minn. 2011). 
ITMO .s9a-. Page 9of12 
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2 counsel for misdemeanor appeals and thus had not "articulated a policy judgment 

a I 
regarding how the right to misdemeanor appellate counsel should be vindicated."23 I 

4 I 
Similarly here, this court can condition continued delinquency proceedings on the I 

5 

6 DJJ's provision of travel costs. 

7 3. DJJ has previously paid travel expenses for out-of.custody children. 

8 In M. T., this court noted that the superior court was in the best position to '. 
I 

9 hear evidence "regarding how th rs problem has been handled in other cases in the ! 
I 
; 

' 10 
past."24 Accordingly, on remand in M. T., the superior court received evidence that l 

11 l 
12 

DJJ pays to transport all in-custody children and, in DJJ's sole discretion, in rare ; 

13 cases, also pays to transport out-of-custody children. Evans' affidavit set forth I 
14 some of DJJ's considerations in deciding whether to transport out-of.custody 

15 children, including "the availability of (DJJ) funds" and "whether [DJJ) has an : 
16 

Independent need or desire to interact with the client in person." (Exh. D, attached.) i· 
17 

18 
DJJ's discretion over whether to pay S.B.'s trial-related travel costs poses 

19 serious equal protection problems.25 All children, in-custody and out-of-custody. , 

20 urban and rural, are similarly situated in their constitutional rights and in their 

inability to make certain basic financial decisions about their lives.26 But Evans' 

affidavit shows that DJJ pays triat-related travel costs only when the child ls in 

custody or pursuant to OJJ's sole discretion . If DJJ or any other state agency has 

26 
23 Id. at 154-59 (quoting Morris v. State, 765 N.W.2d 78, 85 (Minn. 2009)). 
24 Order, State v. M. T., A-11942/11961, at *5 (Alaska App, July 24, 2014}. 

27 25 See U.S. Const. XIV; Alaska Const. art. 11 § 1. 

I 

26 Unlike an adult criminal defendant, S .B. has no choice over where to live 
28 and how to prioritize his expenditure of funds. S.S. lives with his parents in i 

Marshall and is not employed. Thus, he is not in a position to stay in Bethel , 
pending trial or to save money in order to exercise his right to a jury trial. I 
fTMO~B9 Page 10of12 j 
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1 ' 2 discretion to grant or deny these costs without a set standard, then the state can I 
3 

chfll the exercise of fundamental constitutional rights, including the right to a jury / 
4 l 

trial and the right to confront witnesses, simply by denying travel costs to indigent j 
5 I 

6 village minors who invoke the right to a jury trial.27 But beyond these equal ! 
I 

7 protection problems, the fact that DJJ has sometimes paid such expenses, in I 
' j 

8 whole or in part, for other out-of-custody children underscores that OJJ is well- i 

9 

10 

11 

situated to pay those expenses in this case. 

In addition. a child charged with committing a delinquent act may not be ! 

committed to a detention facllity unless there is no less restrictive alternative.28 r 
12 ! 

13 Here, payment of travel costs is the least restrictive alternative to ensure S.B.'s J 

14 appearance at trial. And those travel costs are likely to be lower than if DJJ had to 1 
15 

16 

17 

27 

go to Marshall to take S.B. into custody and keep him in custody during trial. 

CONCLUSION 

The recent order denying that state's petition for review in J.M. should be all 

the guidance this court needs to grant this motion. S.B. urges the court to order 
I 

DJJ to pay the travel-related trial costs for both him and a parent. I 
l 

28 27 See State, Dep 't of Health & Social Servs. v. Planned Parenthood of Alaska, 
Inc., 28 P.3d 904, 909 (Alaska 2001 ). f 
28 See Alaska Delinq. R. 12(b)(2); Doe v. State, 487 P.2d 47, 53 (Alaska 1971). l 
ITMOS19B- Page 11of12 
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1 

2 

3 

4 DATE "2.{?·f":f-
5 

6 

7 
CERIIFICA..TE OF SERVICE 

Assistant Public De ender 
Alaska Bar No. 1509070 

8 The undersigned hereby certifies that a true 
and correct copy of lhe foregoln~ocu ent 

9 and all aUachments, was faxed/ ai Ii nd­
delivered on 21612017, to the. By:_.......__ 

10 

11 

12 

13 

14 

15 

16 

17 

27 

28 

ITMO•em9 
Motion 

'f, 

I 
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IN Tl IE SU PERJOR COURT FOR TI IE STATE OF ALASKA 
FOURTlf JUDICIAL DfSTRICT AT BETllEL 

In the Mnttcr of: 

A minor under 18 years of ugc 
Dole ofBilth:•••I 

) 
) 
) 
) 
) 
} 

Cuse No. 4SM-16-01 DL 
Case No. 4 SM-15-03 DL 

Order on Trnnsporhll'ion nnd P11r Diem F.xpcnscs 

The court solicited und reccivtd infor111ativc briefs front the Office of Public Advocacy, 

Public Defender Agency, Alaska Court System, Department of Law, nnd the Division of Juvenile 

Justice on the question whether the Stntc of Aluska must fund travel nnd per diem for adjudication 

lo an indigcnl juvenile charged with acls of delinquency, nnd n parent of that minor. The agencies 

concurred !hot by rule, sCulutc und/or conslilutional due process principles. the minor nnd n parcnl 

should be provided with lmnsportution nnd prtr diem connected with the minor's actuul utten<lnncc 

nt adjudication. The ugcncics disagree which agency should bear ultimate responsibility for those 

expenses, 

This court is pcrsuudcd thu! lhc Dcpnrlmcnl of I fealth and Social Services, Division of 

Juvenile ,lusticc (J)JJ) is responsible for the cost of lrunsporlation and pur diem for nn indigent 

minor, anti one parent of the minort to allend the 11djudication triol on cleJinqucncy churgcs. Such 

costs nre not for ACS because il docs nol involve appointment of counsel other than the PDA or 

OPA. Alnska Adm in. R. I 2(c)( l ). There being no Ruic 12 appointment, there cannot be Rule l 2 

expenses. Alaskn A<lmin. rt I 2(c)(5}. On this point, the court disagrees with the analysis by OPA. 

The court docs agree wi\h OPA and the PDA that their rci,-pcctivc enabling slatutes do not encompass 

Order on Tr.msponntion nnd />er Dil!m E>:pcnscs 
/11ri:1-M~ Case No. 4SM-l 5·03/l G-0 I DL 
Page I of2 Cnsl!s/Oclim111cncy/M-/Ordcr re Cost:t.wpd 

.-'' 
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truvcl nnd per diam for lhc minor's or n parent's uttendnncc ut the odjudicalion in a delinquency case, 

unless the minor or lhe parent is called 11s a witness by appointed counsel. Alasku Admin. It 7. The 

AUorncy Gcncrnl did not express un opinfon whether providing for art adult client's lrnnsportation 

wus "a neccssury incident or representation." Attorney General Orinion, 1977 WL 220 l 8 (October 

7, l 977). The legislature could have mnde client travel and per diem nn aspect of representation to 

be funded us nn aspect of counsel's uppoinlmcnl, hut it did not. 

On Lhc other hund, as stutcd in Attorney Ocncr'..11 Opinion, l 978 WL 18588 (Sept. 25, I 978), 

"the general duly or the commissioner of public sal'cty to transport prisoners ... is superseded by the 

specific duty of lhc commissioner of heahh und social services wi lh respect to juveniles under AS 

47. lO." Pnrl of the slulutory undertaking by DIISS through DJJ is to "provided due process through 

which juvenile offenders. victims, parents and gunrdians arc assured fair legnl proceedings during 

which constitutional and other legal righls tire rccogniicd nnd enforce." AS 47.12.010{bX9). Nol 

surprisin~ly, there nrc costs for doing so. Indeed, ACS argues in its brief that lhc memorandum 

opinion in In re Jvf. T. unnecessarily cxumincd lcgislnlive history from decades ngo rather chnn simply 

acknowledge "costs" means costs. ACS nlso observes thut if the court undertook payment of 

transportation and pctr diem. AS 47.12.120(c) would obligate DJJ to reimburse ACS for "court 

cosls." 

DJJ shall be responsible for funding the minor's and one parent's transportation nnd per diem 

for the ndjudicotion trio!. 

Il is so ORDERED this 3011
' day of August, 2016. 

Order on Tr.msporlulion and p,,,. Diem Eicpcnses 
/11 re l411tM- Case No. 4SM~ 15-0j/ l 6·0 I DL 

By: k.L.. ........ I 

Superior Court Judge 

Page 2 of1 Cascs/Dclinqucrn:y/~/Ordcr re Costs.wpd 
· C.~i ·.,·.~-~/3.Qj..lf?~ 

• r· .; ~tn ~O'"'" ,111,:i.~ 11.&tt·' ·'"' ··0: 0.h Ill 'I l •if I 'Yt'li;rt\;1 \l"'lifP( IV • 
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In the Court of Ap11eals of the State of Alaska 

State of Alaska, DHSS, DJJ, ) 
) Court of Appeals No. A-12700/A-12739 

Petitioner/Cross-Respondent,) RECEIVf: 
v. ) Order 

) Petition for Review 
I.M., a minor, ) 

) 
Respondent/Cross-Petitioner.) 

Trial Court Cnse # 4SM-15-00003DL / 4SM~16-00001DL 

[Before: Chief Judge Mannheimer, Superior Court Judge 
Suddock, pro tem ·, and Senior Judge Coats, pro tern ... ] 

. . N 0 9 2017 

ASHBURN & MA 

On consideration of the petition and cross-petition for review filed on 

9/19/16 and 1113/16, and the responses filed on l l/3/16 and 11/23/16, 

11' IS ORDERED; 

The petition and cross-petition for review are DENIED. 

Entered by direction of the Court. 

cc: Cout1 of Appeals Judges 
Judge Ray 
Trial Court Clerk 
Central Staff 

Clerk of the Appellate Courts 

Sitting by assignment made under article IV, section 16 of the Alaska 
Constitution. 

. . . • 
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State v. J.M 
File No. A-12700/A-12739 
1/6/17 

Distribution: 

David Wilkinson 
A&si!ltant Auomcy General 
I 00 Cushman Street, Suile 400 
Fairbanks AK 99701 

Kelly R Taylor 
Public Defender Agency 
900 W 5th Ave Ste 200 
Anchonige AK 9950 f 

Jeffrey Robinson 
Ashburn & Miison, P.C. 
I 227 W 9th Avenue, Suite 200 
Anchornge AK. 9950 I 

' ·, 
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SWORN AFFIDAVJT OF WALTER EV ANS 

1. Walter Evans, being first duly sworn and upon oath, depose and state as follows: 

I. I am the Chief Probation Officer for the Northern Region, Aleska Division of Juvenile 

Justice. 

2. I have been e. Juvenile Probation Officer for approximately 16 years. Th~ last 9 years l 

have served as the Chief Probation Officer of the Nortl:Jero. Regioo. Fol' 5 y~m previous 

to that J was tbe Bethel District Supervisor. 

3. I currently reside in Fairbanks and supervise the Northern Region Juvenile Probation 

offices (FairbBllks, Bethel, Nome, Kott.cbue, and Barrow) which arc tocat.ed1~ the 

Second and Fourth Judicial Districts. 

4. I am very familiar wi1h Divisioz: expenditures for client travel in the Northern Region 

because on~ of my job duties is approving probation client travel for the Northern 

Region. I am generally familiar with. expenditures for the rest of the State. 

5. As a genetnl rule, the Division pays travel costs for clients to appear in court if they are in 

the custody of the Department of Health Md Social Seivices, Division of Juvenile 

Justice. Custody could be temporary or long~teml.. 

6. An example of temporary custody would be detention. When sought, we can receive up 

to 30 days of detention at any given time during the pend.ency of a case. 

7. All exrunple ofloog-term custody might include a B-3 older or a B-1 order following 

disposition of a case. 

8. The Division does not normally pay transportation costs for clients to retum lo a trial s.ite 

when tbc Court has placed them on Conditions of Conduct and allowed them to remain at 

home or when the Court has released thmt from detention prior to adjudication. 

Similarly, the Division does not normally pay for clients who are pla.ced on a formal B-2 

supervision order or who receive a B-4 oroc:r. 

Page l of3 
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9. ff a client is arrested, placed in detention, aod then released from detention by the Court, 

the Division pays to have the client transported back to the location of ancst or to the 

location of a parcnt/&U8fdian. However, beyond this, the Division does not normally pay 

any other transportation cost for an out-of..custody client. 

l 0. Out-of-custody clients are different from in-custody clients. When a client is in the 

custody of the Division, especially long-term custody, the Division has a greater 

responsibility to care and provide for the clienl Trunsportation costs are but one example 

of this. 

11. The Division does not normally pay transportation costs for out-of-custody clients to 

return to a trial site because, when a clicat is IJot in the custody of the Division. the 

Division does not have the same responsibility to cere and provid~ for a client. Similarly, 

the Division is nol equipped to pay for the travel costs of all out.of-custody clients. The 

Legislature has not allocated sufficient funds for this to be done, No funds are 

specifically eamiarked for transporting out-of-custody clients. 

t 2. The Division may opt lo pay transportation costs for an out-of~custody client on a case-

by-case basis, but this is extremely rare. Factors tbe Division takes into consideration 

when. deciding whether to pay transportation costs for an out-of-<:ustody client include, 

but a.re not limited to, the following: (a) the availability ofDivfaion funds, (b) whether 

parents are able and wilting to pay for a significant portion of transportation costs (if 

parents are $50 or $ l 00 short of being able to afford transportation and make a good-faith 

request to the Division for assistance, then the Division would likely provide the 

requested amount), (c) a parent's inability to provide transportation for their child due to 

sickness, injury, or some other ext.enuatii:lg circumstance, (d) whether tbc Division bas an 

independent need or desire to interact with the client in pen;on, (e) tbc ability to work 

..... ' ?age 2 of3 /~ /~ / • ;. 
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~-.. 

with parents for the sake of identifying alternative sow-ces of fund.Wg, and (f) alternatives 

to in-person participation end/or the availability of cost-saving measures. 

?ag;J of3 

FURTHER AFFIANT SA YETH NAUGHT. 

Dat=d at F" ... : .. \.-\t'"l Alaska this ~day of 1\e ''-"-~v--. 2014. 

(affient's signature) 

SUBSCRIBED AND SWORN to before me on 4 ~ '"'- ~~v. 2014. 

r\ ... , 

NOT~RALASICA 
My Commilsion Expires: 

w ,t\, • .et-~ 

,,.,. .. __ , ...... . 
t, 
~I 
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Richard L . Burton Francis S. L. Wllllomson, 1977 WL 22018 (1977) --···---··lof..._,. ______ _.... ___ ,_. _____________ . ____ ... ........._ _____ , _____ --

1977WL 22018 (Alaska A.G.) 

Office of the Attorney General 

State of Alaska 
File No. 663-76-0206 

October 7, 1977 

Re: Transportation of Persons Held Under or Charged With Violations of Stat~ Law 

*1 Richard L. Burton 
Commissioner 
Department of Public Safety 
Pouch N 
Juneau, Alaska 99811 

Francis S. L. Williamson 
Commissioner 
Department of Health and Social Services 
Pouch H-01 
Juneau, Alaska 9981 l 

Dear Commissioners Burton and Williamson: 
This letter is in response to a long standing dispute over and request for clarification of 
current provisions of Alaska Statutes pertaining to the referenced subject. The central issues 
as we see them are as follows: 

( 1) Under what circumstances does the State of Alaska acquire an obligation to transport 
individuals who are in custody under state law or not in custody, but charged with an offense 
under state law? 

(2) To which governmental agency does any such obligation run? 

The issue of which agency in the criminal justice system has the responsibility for providing 
transportation at a given point in time for persons charged, held or released under state 
law and, more importantly, the responsibility for paying for the costs of transportation 
is not one which is easily resolved within the context of present statutes pertaining to the 
question. The main difficulty is that the stntules do not speciCically speak to nor contemplate 
every conceivable situation under which an obligation to transport can arise. Jn our view, 

··--····-··"-"'_ .... _ .... _ .. __ ,_ ...... _ ................... _ .. _ .... ----·-- .... ----~,;!;.!_,;,..~ .. -.-·------- ---··---·""-----
1NESTl.A1,V f:; 7011 Tl,OfTl!?.On He1.1l".!rs. N~, r.fa·1~1 i6 clrigirml U .. s. r.~ruerf'• n<!nl Vl/ork.s 1 
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Richard L. Burton Francis S. L. Wllllam11on, 1977 WL 22018 C1977) 
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_ _______ ___ ..,__, ___ ,....._4 __ • __ _ 

however, the present statutory scheme does set out a number of general principles from which 
reasonable conclusions can be drawn concerning this question. 

l. Individuals In Custody 

Read together, AS 33.30. l30(b) and 33.30.J60(a) evidence a legislative intent to place primary 
responsibility for the transportation of prisoners, individuals in custody under state law, with 
the commissioner of public safety. AS 33.30. l 30(b) provides that: 
The commissioner of public safety is responsible for transporting prisoners to and from the 
court having jurisdiction over them. He is responsible for delivering prisoners to a prison 
facility upon commitment by a court or upon transfer of a prisoner from one prison facility 
to another whether inside or outside the state. 

This responsibility is further clarified in AS 33.30. l60(a) which provides that: 
The cost of transporting or transferring a prisoner, either inside or outside the state, after 
temporary or final commitment shall be paid from the appropriation to the Department of 
Public Safety. 

The term 'prisoner' is defined in AS 33.30.200{6) as a 
person detained or confined for any period of time in a prison facility, whether by arrest, 
conviction, order of court, or a person held as a witness, or otherwise. 

While it has been argued in the past that the language of AS 33.30. l30(b) is restrictive in that it 
purports to enumerate those specific instances under which the commissioner of public safety 
has responsibility for transporting prisoners, we are of the view that AS 33.30.160(a) makes 
it clear that those instances are only representative of situations under which a responsibility 
to transport arises and that the commissioner of public safety is primariJy responsible for the 
necessary transportation of all individuals held in custody under state law which arises during 
the time they are in custody, or put in the language of the statute, 'after temporary or final 
commitment.' This is not to say that as a matter of executive decision the governor or the 
commissioners of public safety and health and social services through the vehicle of an inter­
agency agreement cannot delegate a portion of that responsibility to properly trained officers 
of the division of corrections. This is particularly so with respect to necessary transportation 
associated with care while in custody such as necessary medical services. ln other words, 
transportation of persons in custody in a state correctional facility other than to and from 
court, to a prison facility in the lirsl inslance and between prison facilities may properly be 
viewed as a necessary corollary of the duty of the commissioner of health and social services 
under AS 33.30.020 and 33.30.040 to provide for 

" r"" ... : \,,' ----- ---·- -·---·- -- .. -- .. ----~::-tr---··-·----.........._,_._ .. ___ ........ _ .. ___ ··----·------
Wf.'.Hl.A'.t'l '~) ~>o 17 fh::omi-00 f~ou1t:r5 , 14ri r.Ja!fr. l'.:i 1.mqina! U ~. G<1v1;;rnr1~tnt Wor'r.'!.i 2 
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*2 .. . the safekeeping, housing, care and subsistence of all persons charged or convicted 
of offenses against the slate, or held as witnesses, or otherwise under authority of the law 
of the state. 

Thus, the commissioner of health and social services and through him, the division of 
corrections, is secondarily responsible for necessary transportation of prisoners for purposes 
associated with their 'safekeeping, housing, care and subsistence.' 

II. Individuals Released from Custody 

A further question arises concerning responsibility for the transportation of prisoners who 
have been held in custody under state law, but who have been subsequently released after 
either a temporary or final commitment. AS 33.30. l60(b) provides that: 
The commissioner [of the Department of Health and Social Services] shall adopt regulations 
governing the furnishing of transuorta tion, discharge payments, and clothing to prisoners 
upon release at any stage of criminal proceedings. 

(emphasis added). 

Beyond any question, it is clear that the State of Alaska has an obligation lo provide a 
prisoner who has been held in custody under state law with the means to return to the 
plac.e from which he was first taken into custody upon his or her release. A prisoner need 
not, however, be transported there still in custody and consequently, the provisions of AS 
33.30. l 30(b) and 33.30.160(a) are not applicable since he will no longer be a 'prisoner' within 
the meaning of AS 33.30.200(6) at the time of transportation. 

A prior agreement between lhe commissioners of public safety and health and social services 
led to the adoption of a policy statement which provided that the Department of Health 
and Social Services would pay for the cost of transportation for an individual released from 
custody after serving a sentence in a stale correctional facility and that the Departmenl 
of Public Safety would pay for the cost of transportation for an individual released at 

some other time. 1 We lind no provision in the Alaska statutes from which this distinction 
between sentenced and unsentenced offenders logically follows, and it is our opinion that 
the responsibility for providing necessary return transportation to individuals released from 
cuslody lies with the Department of Health and Social Services whenever a person has been 
held in or booked into a state correctional racility and is subsequently released whether 

previously sentenced or not. 2 Such a conclusion is mandated by a reading of lhe overall 

- - -4------·-· .. -·-... ------~---- ~ .. r- -:::\ .... . ,_., ___ ,, ____ . ________ .. ___ _ 
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statutory scheme set forth in AS 33.30, particularly AS 33.30.020 and 33.30.040 read in 

conjunction with AS 33.30. l 60(b). 3 

It has additionally been argued by the Department or Public Safety that this responsibility 
would also apply to persons held in cuslody under state law who have not been held in or 
booked into a state correctional facility. With this proposition we cannot agree, however, 
and are of the opinion thal the overall statutory approach set forth in AS 33.30 places 
responsibility for providing necessary retum transportation to individuals released from 
custody who have not been booked into or committed to a state correctional facility with the 
Department of Public Safety. AS 33.30. I 30(a) provides that: 
*3 The commissioner of public safety shall provide for the subsistence, care and safekeeping 

in suitable quarters of a person arrested or held under the authority of state law pending 
arraignment or commitment by a courc to the custody of the commissioner of health and 
social services or to the custody of the keeper 01· person in charge of a prison facility 
designated in advance by the commissioner of health and social services. 

This subsection places responsibility for the care and custody of any person held under state 
law with the commissioner of public safety prior to the time a prisoner can be booked into 
a state correctional facility. Inasmuch as responsibility for furnishing return transportation 
to the place of arrest is a necessary, statutory incident of custody, it follows that this 
responsibility lies with the Department of Public Safety as to any individual released from 
custody prior to admission to a state correctional facility. 

111. Transportation Oflndividuals Charged With An Offense Under State Law Which Is Not 
Incidental To Any Present Or Prior Custody. 

An additional question has arisen from lime to lime concerning the furnishing of 
transportation to individuals from point A to point B for a necessary court appearance as a 
result of their being charged with a criminal offense under state law but who do not require 
transportation as a result of being held in custody. Most commonly, this involves one of two 
situations. First, there is the individual who has been arrested in point A, brought to point 
B where he or she is released on either bail or their own recognizance during the course of a 
prosecution and provided with return transportation lo point A but who has to come back 
to point B for further court proceedings. The second situation involves an individual who is 
arrested, cha.rged etc. in point B, who lawfully travels lo point A with a prosecution pending 
and who has to return lo point B for further proceedings but a11egedly does not have the 
necessary funds to do so. 

,, 
· ··-···-·-----~---------··---........ :-.:: .... ~"":""~-·----------.--.. -----·-·--·--·----
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In the past, courts have on occasion issued orders requiring the Department of Public 
Safety (and possibly, al times, the Division of Corrections) to pay for lhe expenses of 
transportation under these or similar circumstances. This practice is inappropriate and 
neither the Department of Public Safely nor the Department of Health and Social Services, 
Division of Corrections, is responsible for the cost of any transporlalion not necessitated by 
or incidental to any present or prior custody. 

If the individ\.lal is represented by private counsel, he is responsible for his own transportation 
absent a judicial finding that he is entitled to transportation at public expense incidental to 
his representation to be paid for by either the Alaska Public Defender Agency or the Alaska 
Court System as appropriate. If the individual is represented by the Public Defender Agency 
pursuant to AS 18.85.100, 18.85.llO(d) and 18.85.120 and if the expense is a necessary 
incident ofrepresenta.tion, then any necessary transportation expenses rhat may properly be 
authorized at public expense should be paid by the Public Defender Agency pursuant to AS 
18.85.100. If, on the other hand, the individual is represented by a court appointed attorney 
pursuant to AS J 8.85. J 30(a) and if the expense is a necessary incident of representation, then 
any necessary transportation expenses that may properly be authorized at public expense 
sh.ou1d be paid by the Alaska Court System also pursuant to AS 18.85.130(a). 

*4 Because the issues addressed in this opinion are of concern to the criminal justice system 
as a whole and have been the subject of numerous prior discussions with both the judiciary 
and the Public Defender Agency and in order that the court system might aprise individual 
judges of the Slate's position with respect to the transportation of persons charged, held in 
custody or released under slate law. we have taken the liberty of forwarding a copy to the 
Administrative Director of the Alaska Court System and to the Public Defender. 
Very truly yours, 

Avrum M. Gross 
Attorney General 
By: Danjel W. Hickey 
Chief Prosecutor 

Footnotes 
J Division or Corrections Policy No. 802; clTcctivc Murch 20, 1973. 

2 This view finds addi1ional sttp(X>rl in the regula\ions pcrtnlnin11 lo adull correctional institutions recently ;idoptcd by the 
Depnrtnu:tll or l leahh ;md Social Servict:s nnd nppeunnt1 in the /\htsl:n Administr.ttivc Code 111 7 AAC 60. ln piirticulnr, 7 
AAC 60.585. Adopted under the c:1:prcss 1111thority of AS 33.30, l 60(b), provid1.-s as Collo\\S: 
The division {of con·cclions} .~hall bear Che cost or transporting a l\CTSOn (0 lhc pl11cc of his nm:sl. within the: Stntc or Alaska. 
upon rclcnse, only nftcr h;iving been ndmlm:d into n stnle institution or contrnct facility. lfil pri~oncr requests i\ll ahcmatc 
destin;ition t\1an his ph1cc of nr~sl. lu: mus\ sign n waiver which so states. Trnnsportation to ;i)temntive sites selected by him 
must be provid~'<i. or costs paid up to the 41moum which it wo1tld be necessary lo p3y for his rct urn lo the 11ctunl pin« of nm:st. 
Division of Corrcc1ions Policy No. 802 is. or course. inconsi~cnl with 7 AAC 60.SSS und to thnl extent is supcrccded. 

_____ , ... _ .. _._ .. ____ ---·-·-·-·- ·-·---...:..:..,_ _ _;,.,._...~.-.. __ _ 
WF:S1U\'W ~;; 70 !? Tl10!ll<; ()fi r-!eLtl (!-f~" t.!ry c:l2im :o original ti.$. G•Nuri~ · ·•'m~ INorHs. 5 
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Richard L. Burton Francis S. I.. Williamson, 1977 WL 22018 (1977) 
- ...-.;: ·--' ..... -.-- ... ·--·-··-- -·------·-....-- - .... - ,. .. _._.__, __ ·--··-- .. -···--··--··----·····---- -· ... -------.. ··----·-·--·· ... --
3 h is our 11ndcrst11ndin[?, howcvc:r. tlmt ns 11 result of 1he previous!)· mcntiu11.:<l 1ni.:r-11gcnc~' a~r~~mc:lll, lhc: co5ls of pr<widins 

nccc:m1ry. rcu1rn tnsnspor1ntio11 to indivklu•lls rclcasccJ rrom custody who lrnvc nol been released uflcr scrvinc a 5c1ttcnc:c has. 
f1\ the pnRt, been budgeted to the Dcpnrtmcnt of Public Safety. Consequently. it \\-ill be ncccsr.11ry 10 <lei ermine whether any 
funding adjushncnls will hnve to be mnde ;1s ii result of this opinion ;ind the promulgntion of 1 AAC fi0.S8.S and we have 
accordini:ly forw;mlcd II copy to the Division or nudi:ct and M:mag.c:mcnt for their Tl!\'il!W. 

1977 WL 22018 (Alaska A.G.) 
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lN THE SUPERlOR COURT FOR THE STATE OF ALASKA 
FOURTH JUDICIAL DISTRICT AT BETHEL 

ln the Matter of: 

.. £9, DOB: __ _ 

A Minor Under the age of 18 years 

) 
) 
) 
) 
) 

~~~~~~~~~._) Case No. 4SM- l 6-02DL 

ORDER DENYING MINOR'S MOTION TO REQUIRE OJJ TO PAY TR.A VEL 
AND TRI AL RELATED EXPENSES OF MINOR AND AT LEAST ONE PARENT 

The Minor, J.B., is charged with Assault in the Third Degree} The charges arise 

from alleged conduct on February L3, 2016 in Marshall. On November 21, 2016, the 

Minor filed a motion to require Division of Juvenile Justice (DJJ) lo pay trial-related 

travel expenses for the Minor and at Jeasr one of his parents2
, which the state opposed. 

For the reasons stated below, the Court DENIES the Minor's motion requiring DJJ to pay 

for the Minor and the Minors parent's transport and per diem. 

I. LAW & DISCUSSION 

In his motion, the Minor argues that DJJ, the D.istricl' Attorney's office, or the 

Court should pay for the Minor and his pru:enl' s travel and per diem. Additionally, the 

Minor argues that requiring him to pay would viohlte his rights to due process and equal 

protection. 

A. Statutory Lang11age 

Alaska Statute § 47. I 2. l 20(e) states that the Division of Juvc.nlle Justice "shall 

pay all court costs incurred in all proceedings in connection with the adjudication of 

delinquency under this chapter, including hearings that: result in the release of the 

1 AS§ I l.4 l.220(a)(l)(A). 
l !~OJ.ion 10 Re(Juire th~JEpnrtment of Jpvs:nilc JustLce or Court·SYst('.ln P!!ving Trial·Related Travel 
Expenses for J.O. and at Least one of hisJ:m:W.lli. 11'MO: J.B., 4SM-16-02DL. November 2 l,. 2016. 

Order Denying Minor's MQllim.R'eguiring DJJ tq Pay for Trial.Related Travel Costs 
TTMO: J.B .. 4SM-l6-02DL 
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minor.''3 l.n State v. MT. 4, the Alaska Court of Appeals stated DJJ was not required to 

pay for h·ansportation costs under AS 47. 12.120(e). The court stared that transportation 

was not a ' 'court cost" under the revised statute.5 Therefore, ''AS 47. l 2.1.20(e} did not 

require the DJJ to bem· the expense of transporting an out-of-custody juvenile to his or 

l1er delinquency adjudication henring . . . ''6 Therefore, DJJ is not statutorily required to pay 

for transport for J.B. and/or a.parent 

The State argues that the Puhl.ic Defeuder agency must cover the cost of 

transportation because it is an exp·ense of "representation". Under Alaska Statute§· 

18.85.100, the public defender is appointed when •·[a]n indigen~ person who is under 

formal. charge of having committed a serious crime and the crime has been tl1e subject of 

an initial appeurance or subsequent proceeding, . .. or is entitled to represe1ltatfon under 

the Supreme Court Delinquency or Child in Need of Aid Rules ... (2) lo be provided with 

the necessary services and facilities of this representation, including investigation and 

other preparation. "7 The Office of Public Advocacy (OPA) has a similar. statute. Alaska 

statute§ 44.21.410 slates that "(t)he office of public advocacy shall . .. provide legal 

representation ... in cases involving indigent persons who are entitled to representation 

m1der AS 18.85. J 00 and who cannot be represented by t'he public defender agency 

because of a contlict of in1erests."lf OPA regulations specifi.cally authorize reimbursement 

for appointed attorneys to pay for "necessary travel and per diem by the defendant ... ''9 

'AS§ 47.12.120. 
4 Star"''· M. T., Order No. A-11942/11961, unpublished (/\Laska App. July 24, 2014). 
$Slate 11. M. T., Order No. A-11942111961, a.t •J-4, unpublished (Alaska App. July 24, 2014}. 
G Id. at •4. 
7 AS§ 18.85 . IOO. 
a AS§ 44.21.410 . 
9 2AAC 60.040. 

Order Denying Minor's Motitm Requiring DJJ to Pay for Trinl-Related Travel..Q>sts 
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Additionally, Criminal Rl.1le 17(b} states~ 

A subpoena shal1 be issued by the clerk as provided in 
section (a) for a defendant finnncinlly unable to pay the fees of 
the witness. The determination of financial inability shaJI be 
made in accordance with the criter.ia provided under Rule 
19(b) of these rules, and if the defendant is represented by 
court appointed counsel no further showing of financial 
inabllity shall be re<1ufred. Subpoenas issued under this section 
(b) shall contain an order to appear without the prepayment of 
any witness foe. The cost incurred by the process and the foes 
of the witness so subpoenaed, shall be paid by the public 
agency providing representation.10 

The rnle was adopted in delinquency proceedings in Delinquency Rule l(e). 11 The 

criminal rule clarifies that the cost of witness, which may or may riot. include the 

defendant, are to be paid by the executive agency appointed in the case. Jn this case, that' 

is the Public Defonder Agency. 

The Cou.rt rs persuaded that given the similar language between the Public 

Defonders Agency und the OPA stattites and the language of the Criminal and 

Delinquency rnles, the Public Defenders are statutorily obligated to pay for an indigent, 

out-of-custody minor lo travel to court. l l1e Pubtic Defenders Agency is required to pay 

the cost of representation, whatever that may hc. 12 

to RUl.IOS 01' CRIMl'NAL PROCEDIJlll:, RUL.ll l 7(b). 

ti DELINQUENCY RULES, Ruuz I (e}. The rule s1ntes that "'Criminal Rules J 7, 18-20, 24, 25, 27· 
31, 36, 40, 42, 43(a), 44, 46, 47, 50 and 53 apply to delinquency pro~dings except ro !'he ~.xtent that any 
~rovisions ofthese criminul rules conflict with the Delinquency Rules." 
2 The Court is not persuaded that th-c Court is required to pay for the Minor's travel. Under Criminal Rule 

12, 1he court is allowed to rcitnbu.rse court-appointed attorneys for U'a,,.el. However, this is 1tot a Rule-12 
nppointment. Additionally, the Court is not persuaded that it is required to pa.y because the Court 
Administrated has declined to designate Marshall as n trial site. 

Orskr Den~ing Minor's Motion R~!!.iringl)JJ to Pay for Trial-Rej}.ted Travel Costs 
IT.MO: J.B., 4SM-16-02DL 
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B. Due Process 

The Alaska due process clause provides tha1 "(nJo person shall be deprived of life, 

liberty, or property. without due process of law."1
l Due-process is flexible, and the 

concept should be applied in a manner which is appropri1:tte in the re1ms of the nature of 

the proceeding. 14 "The crux of due-process is opportunity to be heard and the right to 

adequately represent one's inlerests."1s 

Here, the Minor argues that due process requires some other executive branch 

agency to pay for his and at least one of his parents travel. To hold otherwise, he 

contends would deprive the Minor ofhis constitutional rights: his right to a jury trial; his 

right to confront witnesses; right to present a defonse; and right to conn·ontation. 

However, by declining to order some other executive branch agency to pay for travel 

expenses, the Court is not denying the Minor's right to a jury trial. The Minor is still 

entitled to a jury trial. He is still entitled to have the State pr.ove the charges against him. 

He is able to confront his witnesses. Rather, the Court is declining to extend the Minor's 

due process ri.ghts lo include the right to have unother executive branch agency to pay for 

him to get to his trial and the expenses during triaL 

C. Equal Protection 

<-When adjudicating an equal protection claim under Article I, Sec1ion J of the 

Alaska Constit\.ttion. the basic questitm is whether simifarly situated. people are being 

13 AK CON'rf., Art. L. p . 
1~ Flores v. Flores, 598 P.2d 893, 895 (Alaska 1979} (quotations and internal cita!ions omitted). 
15 In re K. L.1., 813 P.2d 276, 279 (Alaska 1981 )(quoting Mawnu.fka Maid. Inc. v. State, 620 P.2d l82, 192 
(Alaska 1980}. 

Order Dellying Minor's Motion Requiring .OJJ tp Pay for Trial-&elat~ Travel Costs 
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treated the snme.'.16 '•Equal protection ensures that the State will not treat an individual or. 

group ofindividuals differently from all other individua1s." 17 

Here, there is no equal protection issue. The State is not treating indigent, out of 

custody i.ninors ditforentJy. DJJ does 11ot pay for out-of-custody indigent .Bethel minors to 

travel to coui1. Therefore, village and Bethel out-of-custody indigent minors are similarly 

treated. Rather, the Minor is requesting U1at the Court and State treat oot-o.f-custody, 

indigent, village minors differently. The Minor is requesting DJJ or some other executive 

branch agency to only pay for village minors to travel ro court. Additionally, the Minor's 

only evidence that DJJ is treating out-of-custody minor's differently is an affidavit from 

2014. There is no cunent evidence thnt DJJ is treating out-of~custody minors differently. 

ll. Order 

The Public Defender Agency is required to pay the expense because it is a 

"necessary expense for representation." Due process does not. require another executive 

branch agency, either DJJ or Department of Law, to pay. Failure to pay does n.ot violate 

his right to attend trial. There is no equal protection violation as another state agency is 

not discriminating between indigent minors. 18 Therefore, the Minor's Motion to Require 

DJJ to pay for Travel-Related Travel Costs is DENIED. 

16 Gc:twge v. Stat!!, 994 P .2d 118 I, 1186 (Alaska App. 1997). 
11 Swte v. Murtagh, 169 P.3d 602 (Alaskn 2007) (citing Wt~idner v. State, Depariment 1>f1'r<tnsportation & 
Public Facilities, 860 P.2d 1205, 12l1 (Alaska 1993). 
11 Furthermore 1he Court is not persuaded by the Minot's argument that another superior court's order (and 
rhe fact that tl1e Alaska Court of Appeals declined to review) requiring payment is binding. It is nor case 
law ut all when 11 pelition !i.1r review iit denied. 

Additionally, the Minor's citations to federal case law are unpersunsh•e. Firsr, the cases are distinguishable. 
A rederal stntute grants the court discretion to require !he Marshal Service to transport out-of-cuslody, 
indigent defendants to cou1t. Second, many courts i>iting to Bada/a111e111i have stated tlurt the case was due 
to the extraordinary circumstances of tliat particular trial and rcq.uired a "tortured" readh1g of 18 U.S.C. § 
4285. See Unlt~dStmes v. Stone, No. 10-20123, 2012 WL.345261 at •2, unpublished (E.D.Mich. Feb.I, 
2012) (stating thar the Badalamenti c.oart cou tined its holding to the "extraordinary circumstances of [that] 

Order D£ID!l11g_Mi11or's MQfui~guiring DJJ to Pay for Trial-RelntedJJavel Cos:ts 
!TMO; J.B., 4SM-16-0JDl 
Puge 5 of 6 

PeUtioner•s Confidential Excerpt of Record Page 98 of 99 .. . 



lt is so ORDERED. 

DATED: this 21st day of February, 2017, at Bethel, Alaska. 

~~~--
~nyne W. McConnell 
SUPERIOR COURT JUDG£ 

trial" where 01e defendant. wus "required to attend trial a thousand miles from his home for over a year ... " 
and. those extreme clrcu111srance were absenc as the defendant.'s trial was scheduled to lust no longer the 
eight weeks and only have to travel 7.S to 115 miles and lt>dging was available through pretrinl servicc9) 
{citing Budulumenri, 1986 Wt 830'9, a1· •2); see q/.ro United Stare.v v. Dye.i·, No. I 5-CR-11-JPS, 2016 WL 
7027177, at •2, unpublisllcd (E. D. Wis. December l , 2016)(stt1ting "111at ari indigent defendant. faces some 
difticulty nffording housing does not, standing alone, require this coun: to provide a rwo-weck hotel stay"). 

Qr.c.1MJ)cnyingMinQr'~ MotionRcguiJ:.iug_QJJ to Pav for Trial-Related Travel Costs 
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