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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 


FIRST JUDICIAL DISTRICT AT KETCHIKAN 


KETCHIKAN GATEWAY BOROUGH, FILED in the Trial Courts Steto oftJaska 
First Judicial District at Ketchikan 

Plaintiff, 

SEP 18 2007 
vs. 

Clerk of the Trial Courts 
iy______DeputvRobert and Leta Trask, John 

Doe and Jane Doe 

Defendants . Case No. lKE-07- Y37 CI 

COMPLAINT TO ENJOIN SIGN CODE VIOLATION 

COMES NOW Plaintiff, KETCHIKAN GATEWAY BOROUGH, and 

alleges against the Defendant as follows: 

(1) At all times mentioned herein., Plaintiff, 

hereinafter referred to as "Borough", was and now is a second 

class borough duly organized and existing under and by virtue of 

the laws of the State of Alaska. 

(2) At all times mentioned herein, the Defendants 

Robert and Leta Trask were the owners of a parcel of improved 

real property located in the Ketchikan Gateway Borough in the 

First Judicial District in the State of Alaska. Plaintiff is 

informed and believes that Defendants Robert and Leta Trask are 

residents of the State of Oregon. 
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(3) Plaintiff is informed and believes that the 

Defendants Robert and Leta Trask are the owners of record of 

that certain parcel of real property, hereinafter referred to as 

"the subject property," located within the Ketchikan Gateway 

Borough generally identified as 713/715 Hill Road, Ketchikan, 

Alaska, and more particularly described as follows: 

USS 1587, Lot 60, 713/715 Hill Road 

(4) Plaintiff is informed and believes that 

Defendants have general control over the subject property. 

(5) Defendants John and Jane Doe are residents of the 

subject property. 

(6) Plaintiff is informed and believes that the 

Defendants Robert and Leta Trask have installed, and that all 

defendants maintain, a roof sign in violation of KGB Code 

60.l0.090(A) (8) on the subject property. 

(7) Plaintiff Borough by law is the designated 

planning and zoning authority for the Ketchikan Gateway Borough 

and is authorized and required by law to adopt, administer, and 

enforce all planning and zoning regulations wi thin the Ketchikan 

Gateway Borough. 

(8) On or about August 7, 1967, in the exercise of 
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the planning, zoning and other police powers vested in the 

Borough by the Alaska Constitution and the laws of the Stat~ of 

Alaska, and to preserve and promote the public health, sa£ety 

and general welfare of the Ketchikan Gateway Borough, Plaintiff 

Borough duly enacted a comprehensive zoning ordinance now set 

forth and designated as Title 60 of the Ketchikan Gateway 

Borough Code of Ordinances, hereinafter referred to as "KGB 

Code," which ordinance divided the Ketchikan Gateway Borough 

into designated zoning districts according to the location of 

the permitted and restricted uses of private property deemed to 

best regulate and restrict use of such property, including the 

property owned by Defendants and depicted and described herein. 

(9) Said Title 60 of the KGB Code includes 

limitations on the display and use of signs. 

(10) In November 2004 the provisions of KGB Code 

60.10.090 were amended to include, inter alia, KGB Code 

60.10.090 (A) (8) which prohibits the display of signs using words 

or phrases painted directly on the roof surface. 

(11) Said ordinance, and KGB Code Title 60, as 

amended, at all times mentioned herein was and now is in full 

force and effect. 

(12) Subsequent to the effective date of the 

amendments to KGB Code 60.10.090(A) (8) defendants did not have 
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a roof mounted sign on the premises at 713/715 Hill Road. More 

recently, in 2007, defendants painted or caused to be painted 

words and phrases directly on the roof surface at 713/715 Hill 

Road in violation of KGB Code 60.10.090(A) (8). A photograph of 

said sign is appended to this complaint as Attachment 1, and is 

incorporated herein by reference. 

(13) Ketchikan Gateway Borough Code Section 60.10.090 


leaves available alternate means of communication allowing I 


display of signs expressing views on any issue, regardless of 

content, up to 16 square feet on residential property without a 

permit for up ~o 60 days in each year. 

(14) The subj ect property and all improvements thereon 

were and are now, and at all times mentioned herein, located in 

the medium density residential district pursuant to KGB Code § 

60.10.040. 

(15) That on several occasions, including but not limited 

to each day from July 10, 2007, to the date of this 8omplaint, 

Defendants have violated the above-referenced ordinances by 

maintaining a prohibited roof sign on the subject. property 

despite repeat ed and written requests by Plaintiff that the sign 

be removed and the violation abated. 

(16) Said actions and conduct in relation to the subject 

property are in violation of KGB Code §§ 60.10.090(A) (8) and 
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constitute a public nuisance per se, as declared to be such by 

KGB Code § 60.10.105(0). 

(17) The Defendants threaten to and, unless restrained by 

this court and ordered to abate same, will continue t'o use, 

occupy and maintain the violation on the subject property all to 

the irreparable injury of Plaintiff and the public. 

(18) Plaintiff is entitled to a preliminary and permanent 

inj unction enj oining the wrongful and illegal acts of said 

Defendants and the illegal and wrongful use of the subj ect 

property herein alleged, as expressly authorized in KGB Code § 

60.10.105, AS 09.40.230, and as otherwise provided by law. 

(19) Plaintiff has no adequate remedy at law. 

WHEREFORE, PLAINTIFF PRAYS FOR JUDGMENT AGAINST DEFENDANT 

AS FOLLOWS: 

(1) For inj unctive relief prohibiting Defendants and their 

agents, servants, and employees, and all persons acting for, 

with their consent, or in concert with them or for them from 

maintaining or using the subject property in violation of KGB 

Code § 60.10.090(A) (8), and ordering abatement of any present 

violations; 

(2) Imposition of a civil penalty in the amount of $200.00 

as a penalty for the violation under KGB Code § 60.10.105(0); 
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(3) For Plaintiff's costs and attorney's fees herein; and 

(4) For such further and additional relief as the court 

may allow. 

RESPECTFULLY SUBMITTED at Ketchikan, Alaska this ),tb 71 
of September, 2007. 

KETCHIKAN GATEWAY BOROUGH 
Plaintiff 

By: 
Scott A. Brandt-Erichsen 
Borough Attorney , 
Attorney for De£endant 
Alaska Bar No. 8811175 

VERIFICATION 

and say: 
I, ::IOi/qrt.'kh Lgee,'.,.. after being duly sworn, hereby declare 

that I am the"~uly appointed Acting Code Administrator 
for the Ketchikan Gateway Borough, Plaintiff, in the above
entitled action, and make this verification for and on behalf of 
said Plaintiff, that I have read the foregoing Complaint to 
Enjoin Zoning Violation, and know the contents thereo~; and I 
declare under penalty of perjury that the same is true of my own 
knowledge except as to those matters which are therein alleged 
upon information and belief, and those matters I believe them to 
be true and am competent to testify thereto. 

j;On..MS;...-.........appin 
Code Administrator 

WITNESS my hand and official seal the day and year in 
this certificate first above written. 
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In the Trial COl, 

State of Alaska 

First Judicial District 


at Ketchikan 


OCT 12 2007 

::If the Trial Coult 

IN TIIE SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT KETCHIKAN 

KETCHIKAN GATEWAY BOROUGH, 

Plaintiff, 

VS. 

ROBERT AND LETA TRASK, JOHN DOE, 
AND JANE DOE, 

Defendants. 

Case No.: lKE-07-437CI 

ANSWER OF DEFENDANT LETA TRASK 

COMES NOW Defendant, Leta Trask (hereinafter ''Defendanf'), and responds as 

follows: 

1. 

Defendant lacks sufficient knowledgeandlor information to admit or deny paragraph 1. 

2. 

Defendant admits Leta Trask owns a parcel ofimproved real property located in the city 

of Ketchikan in the state ofAlaska Defendant further admits Leta Trask is a resident of the state 

of Oregon. Defendant lacks sufficient information to admit or deny the remainder ofparagraph 

2. 

3. 

Defendant admits Leta Trask is the owner ofrecord of a parcel of improved real property 

generally identified as 713/715 Hill Rd. in Ketchikan, Alaska (hereinafter "Property"). 

Defendant lacks sufficient information to admit or deny the remainder ofparagraph 3. 

Page - 1 - ANSWER OF DEFENDANT LETA TRASK 
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4. I 


Defendant Leta Trask admits she has control over the Property to the extent she is a co-

I 
owner ofthe Property and it is rented to tenants. Defendant denies the remainder ofparagraph 4. 

5. I 

Defendant lacks sufficient information to admit or deny paragraph 5. 

6. I 

Defendant denies paragraph 6. I 


7. 

I

Defendant lacks sufficient information to admit or deny paragraphs 7-11. 

8. I 

Defendant denies paragraph 12. 

9. 
I 


Defendant lacks sufficient information to admit or deny paragraphs 13-14. I 

10. 

i 

Defendant denies paragraphs 15-19. 

DEFENDANT LETA TRASK'S FIRST AFFIRMATIVE DEFENSE I 

11. 

I 

(RES JUDICATA) 


The court has already ruled the language on Defendant's roof does not violate the law in 
 I 

Lybrand v. Trask Superior Court No. lKE-98-169 CI and Supreme Court No. S-951O. 

1/1 I 
,1/1 

/II 

r 
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DEFENDANT LETA TRASK'S SECOND AFFIRMATIVE DEFENSE 

12. 

(COLLATERAL ESTOPPEL) 

The court has already ruled the language on Defendant's roof does not violate the law in 

Lybrand v. Trask Superior Court No. 1KE-98-169 CI and Supreme Court No. S-9510. 

DEFENDANT LETA TRASK'S THIRD AFFIRMATIVE DEFENSE 

13. 

(UNCONSTITUTIONAL) 

Ketchikan Gateway Borough Code 60.10.090 and/or Ordinance 132 8A is a violation of 

the Alaska Constitution. 

DEFENDANT LETA TRASK'S FOURTH AFFIRMATIVE DEFENSE 

14. 

(UNCONSTITUTIONAL) 

Ketchikan Gateway Borough Code 60.10.090 and/or Ordinance 132 8A violates the First 

Amendment of the United States Constitution. 

DEFENDANT LETA TRASK'S F1FTH AFFIRMATIVE DEFENSE 

15. 

(STATUTE OF LIMITATIONS) 


Defendant failed to file suit in the time frame required by law. 


/II 

III 

III 

/II 
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DEFENDANT LETA TRASK'S SIXTH AFFIRMATIVE DEFENSE I 


16. I 

(WANER) 


Plaintiff, Ketchilcan Gateway Borough, opinioned Defendant was not in breach of any 
 I 

Ketchlkan Gateway Borough sign ordinances by placing images on the roof of the Property as I 

set forth in its October 5, 2005 letter to me from Erin Reeve, Assistant Planner. 

DEFENDANT LETA TRASK'S SEVENTH AFFIRMATIVE DEFENSE I 

17. I 


(GRAND-FATHERED) 


Defendant re-alleges Paragraph 16 set forth above. 
 I 

18. I 


The operative section of the Ketchikan Gateway Borough Code and/or Ordinance was 

established after Defendant already displayed images on the roof ofthe Property. I 

DEFENDANT LETA TRASK'S EIGIITH AFFIRMATIVE DEFENSE I 


19. 

(FAILURE TO STATE A CLAIM) I 

Plaintiff failed to state a claim upon which relief can be granted. I 

DEFENDANT LETA TRASK'S NINTH AFFIRMATIVE DEFENSE 

20. I 

(DISPARATE TREATMENT) I 


Plaintiff is improperly singling out Defendant, enforcing a Ketchikan Gateway Borough 

Code and/or Ordinance against Defendant that it is not enforcing against other property owners I 

in the same area. , 
Page - 4 - ANSWER OF DEFENDANT LETA TRASK 
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DEFENDANT LETA TRASK'S TENTH AFFIRMATIVE DEFENSE 

2l. 

(FRIVILOUS LAWSUIT) 

Plaintiff has filed a frivolous lawsuit. 

DEFENDANT LETA TRASK'S ELEVENTH AFFIRMATIVE DEFENSE 

22. 

(IMPOSSIDILITY) 

Ketchikan Gateway Borough Code 60.10.090 and/or Ordinance 132 8A is worded in such 

a vague, overly broad manner, that it is impossible to enforce and as such cannot be enforced 

against Defendant. 

DEFENDANT LETA TRASK'S FIRST COUNTER CLAIM 

23. 

(ATTORNEY FEES) 

Defendant is entitled to attorney fees associated with defending this action. 

The ALLEGATIONS and against Plaintiff and DEFENSES to Plaintiff's claims are 

being made prior to completion of discovery and are expected to become supported by the 

evidence after further investigation and discovery. 

WHEREFORE, Defendant prays for judgment against Plaintiff as follows: 

1) Judgment be awarded in Defendant's favor; and 

2) Defendant be awarded her attorney fees to defend this action; and 

II/ 

II/ 

II/ 
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3) Defendant be awarded her costs and disbursements incurred herein; and I 

4) Defendant be awarded such further and additional relief as the court may allow. 

-Jit I 

I 

I 

I 

I 
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Dated this ~day ofOctober, 2007. 

, 
, 
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IN TIll SUPERIOR COURT FOR 1HE STATE OF ALASKA 

FIRST runICIAL DISTRICT AT KETCIDKAN 


KETCIDKAN GATEWAY BOROUGH,) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

LETA TRASK, ) 
) 

Defendant. ) 
) 

LETA TRASK, ) 
) 

PlaintiffiCounterclaimant, ) 
) 

vs. ) 
) 

KETCIDKAN GATEWAY BOROUGH,) 
) 

Defendant. ) 

AMENDED ANSWER 

COMES NOW Defendant Leta Trask, by and through counsel, Amanda 

Skiles of Schulz & Skiles, and answers Plaintiff's Complaint to the extent that 

allegations are directed at her. To the extent the allegations are directed at other 

potential defendants, including, but not limited to, Robert TrllSk, such allegations 

are not answered. 

1. The statements in this paragraph are conclusions of law rather than 

allegations of fact, and no response is required. To the extent any response is 

required, admitted. 

KGB v. Trask, lKE-07-437 CI 
Amended Answer and Counterclaim 
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2. Admitted with regard to the statement that Leta Trask is the owner of a 

parcel of improved real property located in the Ketchikan Gateway Borough in the 

First Judicial District in the State ofAlaska. Admitted with regard to the statement 

that Leta Trask is a resident of the State of Oregon. 

3. Admitted with regard to the statement that Leta Trask is the owner of record 

of a parcel of improved property generally identified as 7131715 Hill Road in 

Ketchikan, Alaska, more particularly described as USS 1587, Lot 60, 7131715 Hill 

Road. 

4. Admitted with regard to the statement that Leta Trask has general control 

over the subject property. 

5. Paragraph 5 is not directed at Defendant Leta Trask. Therefore, it is not 

answered. 

6. The statements in this paragraph are conclusions of l~w rather than 

allegations of fact, and no response is required. To the extent any response is 

required, denied. 

7. The statements in this paragraph are conclusions of law rather than 

allegations offact, and no response is required. To the extent a response is 

required, admitted. 

8. The statements in this paragraph are conclusions of law rather than 

allegations of fact, and no response is required. To the extent a response is 

required, admitted. 

KGB v. Trask, lKE-07-437 CI 
Amended Answer and Counterclaim 
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9. Admitted. 

10. Admitted. 

11. The statements in this paragraph are conclusions of law rather than 

allegations of fact, and no response is required. To the extent any response is 

required, admitted. 

12. The statements in this paragraph are conclusions of law rather than 

allegations of fact, and no response is required. To the extent any response is 

required, denied. 

13. The statements in this paragraph are conclusions oflaw rather than 

allegations of fact, and no response is required. To the extent any response is 

required, denied. 

14. The statements in this paragraph are conclusions of law rather than 

allegations of fact and no response is required. To the extent any response is 

required, admitted. 

IS. The statements in this paragraph are conclusions of law rather than 

allegations of fact and no response is required. To the extent any response is 

required, denied. 

16. The statements in this paragraph are conclusions oflaw rather than 

allegations of fact and no response is required. To the extent any response is 

required, denied. 

KGB v. Trask, lKE-07-437 CI 
Amended Answer and Counterclaim 
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17. The statements in this paragraph are conclusions of law rather than 

allegations of fact and no response is required. To the extent any response is 

required, denied. 

18. The statements in this paragraph are conclusions of law rather than 

allegations of fact and no response is required. To the extent any response is 

required, denied. 

19. The statements in this paragraph are conclusions of law rather than 

allegations of fact and no response is required. To the extent any response is 

required, denied. 

AFFIRMATIVE DEFENSES 

WHEREFORE having answered Plaintiff's Complaint, Defendant Leta 

Trask asserts the following affirmative defenses: 

20. Plaintiff has failed to state one or more claims upon which reliefmay be 

granted. 

21. §§ 60.10.090(A) & (B) ofthe Ketchikan Gateway Borough Code of 

Ordinances (hereinafter referred to as ''KGB Code") violate Leta Trask's right to 

freedom of speech guaranteed by Article I § 5 of the Alaska Constitution 

22. KGB Code §§ 60.10.090(A) & (B) violate Leta Trask's right to freedom of 

speech guaranteed by the First and Fourteenth Amendments ofthe United States 

Constitution. 

KGB v. Trask, lKE-07-437 CI 
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23. KGB Code §§ 60.1O.090(A) & (B) violate Leta Trask's right to freedom of 

religion guaranteed by Article I § 4 of the Alaska Constitution. 

24. KGB Code §§60.10.090(A) & (B) violate Leta Trask's right to freedom of 

religion guaranteed by the First and Fourteenth Amendments of the United States 

Constituti on. 

25. KGB Code §§ 60.10.090(A) & (B) violate Leta Trask's due process rights 

guaranteed by Article I § 7 ofthe Alaska Constitution. 

26. KGB Code §§ 60.10.090(A) & (B) violate Leta Trask's due process rights 

guaranteed by the Fifth and Fourteenth Amendments of the United States 

Constitution. 

27. KGB Code §§ 60.10.090(A) & (B) violate LeU!. Trask's right to equal 

protection guaranteed by Article I § I of the Alaska Constitution. 

28. KGB Code §§ 60.10.090(A) & (B) violate Leta Trask's right to equal 

protection guaranteed by the Fifth and Fourteenth Amendments to the United States 

Constitution. 

29. Statute ofLimitations: Plaintiff has failed to file suit in the time frame 

required by law. 

30. Res Judicata. 

31. Estoppel. 

32. Waiver. 

KGB v. Trask, lKE-07-437 CI 
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33. Defendant Leta Trask reserves the right to assert any additional affIrmative 

defenses which may be revealed during investigation ofPlaintiff s claims, during 

discovery, or otherwise, in this litigation. 

COUNTERCLAIM 

COMES NOW Leta Trask, and alleges against the Ketchikan Gateway 

Borough as follows: 

34. Counterclaimant Leta Trask was at all times relevant to this action a resident 

ofthe State of Oregon. 

35. Counterclaim ant Leta Trask was at all times relevant to this action an owner 

of record of a parcel of improved real property located in the Ketchikan Gateway 

Borough in the First Judicial District in the State ofAlaska, more particularly 

described as USS 1587, Lot 60, 7131715 Hill Road. 

36. On information and belief, Defendant Ketchikan Gateway Borough is a 

general law municipality and borough ofthe second class organized pursuant to the 

laws of the State ofAlaska. 

37. Counterclaimant Leta Trask's claims are in part based upon 42 U.S.C. § 

1983, which provides a means to redress the deprivation under the color of state 

law, ordinance, regulation, custom or usage of any right, privilege or immunity 

secured by the Constitution ofthe United States or by any act of Congress providing 

for equal rights of citizens or ofall persons within the jurisdiction of the United 

States. 
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38. Claims under 42 U.S.C. § 1983 may be brought in state or federal court. 

39. On information and belief, Defendant Ketchikan Gateway Borough, by law, 

is designated the planning and zoning authority for the Ketchikan Gateway Borough 

and is authorized by law to adopt, administer, and enforce all planning and zoning 

regulations within the Ketchikan Gateway Borough. 

40. On information and belief, on or about August 7, 1967, Plaintiff enacted a 

zoning orpinance, now set forth and designated as Title 60 ofthe Ketchikan 

Gateway Borough Code 'of Ordinances. 

41. Title 60 ofthe KGB Code includes limitations on the display and use of 

SIgnS. 

42. On information and belief, in November 2004 the provisions ofKGB Code § 

60.10.090 were amended. 

43. On information and belief, in November 2004, the provisions ofKGB Code 

§ 60.10.140 were amended. 

44. In November 2004, the provisions ofKBG Code § 60.10.090 were amended 

to add among other provisions, 60.10.090(A)(8), which prohibits roof-mounted 

signs, including any signs painted on the roof surface, but excepting those mounted 

on a marquee or canopy. 

45. KGB Code § 60.10.090(A) sets forth the general requirements for the display 

of signs. 
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Amended Answer and Counterclaim 
Page 7 of 13 

21~ 



2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


27 


28 


29 


46. KGB Code § 60.10.090(B) sets forth which signs are permitted in residential 

zones. 

47. KGB Code § 60. 1 0.090(A)(9) allows for "political signs" up to sixteen 

square feet on residential property without a permit, for up to a period of 60 days 

within one calendar year if the sign is not related to a specific election. 

48. KGB Code § 60.10.090 does not provide a time limit in which the 

administrative official must deny or grant a permit. 

49. The speech at issue in this matter is painted directly upon the roof ofthe 

aforementioned property owned by Counterc1aimant Leta Trask. 

50. The aforementioned property owned by Counterc1aimant Leta Trask is 

located in the medium density residential district pursuant to KGB Code § 

60.10.040. 

51. At all times relevant to this action, either words or figures have beep. painted 

on the roof ofthe aforementioned property, including, but not limited to, phrases, 

hearts, and a cross. 

52. Ketchikan Gateway Borough has filed suit against Leta Trask alleging a 

violation ofKGB Code § 60.10.090(A)(8), and seeking injunctiv~ relief and a civil 

penalty. 

53. The First Amendment to the Constitution ofthe United States provides: 

"Congress shall make no law respecting an establishment of religion, or prohibiting 

the free exercise thereof; or abridging the freedom of speech, or of the press; or the 

KGB v. Trask. lKE-07-437 CI 
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right ofthe people peaceably to assemble, and to petition the Government for a 

redress of grievances." 

54. The Fifth Amendment to the Constitution ofthe United States provides that 

no person shall be deprived of life, liberty, or property, without due process of law. 

55. The First and Fifth Amendments to the Constitution ofthe United States are 

made applicable to the states by and through the Fourteenth Amendment to the 

Constitution ofthe United States. 

56. The Fourteenth Amendment to the Constitution of the United States provides 

that no state shall deprive any person of life, liberty, or property without due 

process of law or deny any person equal protection of the laws. 

57. Article I § 5 ofthe Alaska Constitution provides that, "Every person may 

freely speak, write, and publish on all subjects, being responsible for the abuse of 

that right." 

58. Article I § 4 of the Alaska Constitution provides that, ''No law shall be made 

respecting an establishment of religion, or prohibiting the free exercise thereof." 

59. Article I § 7 of the Alaska Constitution provides in part that, ''No person 

shall be deprived of life, liberty, or property, without due process of law." 

60. Article 1 § 1 ofthe Alaska Constitution provides that, "This constitution is 

dedicated to the principles that all persons have a natural right to life, liberty, the 

pursuit ofhappiness, and the enjoyment of the rewards oftheir own industry; that 

all pe;rsons are equal and entitled to equal rights, opportunities, and protection under 

KGB v. Trask, lKE-07-437 CI 
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the law; and that all persons have corresponding obligations to the people and to the 

State." 

61. As a result of the violations to her constitutional rights guaranteed by the 

Constitution of the United States and the Alaska Constitution, Counterclaimant Leta 

Trask has suffered damages, including, but not limited to, mental and emotional 

distress, loss oflife's enjoyment, attorneys' fees, and impairment ofreputation, in 

amounts to be proven at trial. 

CLAIMS FOR RELIEF 

COUNT I: FIRST, FIFTII, & FOURTEENTH AMENDMENTS 

AND 42 USC §1983 


62. Counterclaimant Leta Trask hereby re-alleges all preceding paragraphs. 

63. KGB Code § 60.10.090, including, but not limited to, §§ 60.10.090(A) & 

(B), violates the First and Fourteenth Amendments on its face and as applied 

because it creates an effective ban on constitutionally protected speech. 

64. KGB Code § 60.10.090, including, but not limited to, §§ 60.10.090(A) & 

(B), violates the First and Fourteenth Amendments because it is not the least 

restrictive means of accomplishing any compelling governmental purpose. 

65. KGB Code § 60.10.090, including, but not limited to, §§ 60.1O.090(A) & 

(B), violates the First, Fifth, and Fourteenth Amendments because it is substantially 

overbroad. 
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66. KGB Code § 60.10.090, including, but not limited to, §§ 60.10.090 (A) & 

(B), violates the First, Fifth, and Fourteenth Amendments because it is void-for

vagueness. 

67. KGB Code § 60.10.090 violates the First and Fourteenth Amendments 

because it is an unlawful prior restraint on free speech. 

68. KGB Code § 60.10.090, including, but not limited to, §§ 60.10.090(A) & (B) 

violates Leta Trask's right to equal protection guaranteed by the Fifth and 

Fourteenth Amendments Leta Trask's right to equal protection as it provides greater 

protection to commercial speech than it does to non-commercial speech. 

69. Leta Trask's right to equal protection guaranteed by the Fifth and Fourteenth 

Amendments is violated by Ketchikan Gateway Borough's selective enforcement of 

KGB Code § 60.1D.090(A)(8). 

70. By enforcing KGB Code §§ 60.10.090 (A) & (B), Ketchikan Gateway 

Borough, acting under the color of state law, deprived and is depriving, Leta Trask 

ofher rights guaranteed and protected by the United States Constitution. 

71. Defendant Ketchikan Gateway Borough is liable for any such actions which 

violate Leta Trask's constitutional rights. 


COUNT II: Alaska Constitution Article I §§ 1,4,5, & 7 


72. Counterclaimant re-alleges and incorporates all preceding paragraphs. 
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73. By enforcing KGB Code §§ 60.10.090(A) & (B), Ketchikan Gateway 

Borough deprived, and is depriving, Leta Trask ofher rights guaranteed and 

protected by the Alaska Constitution. 

PRAYER FOR RELIEF 

WHEREFORE, Leta Trask as Defendant and Counterclaimant requests that 

this Honorable Court: 

A. Award declaratory relief asserting that §§ 60.10.090(A) & (B) of the KGB 

Code are unconstitutional. 

B. Enter a permanent injunction prohibiting the Ketchikan Gateway Borough 

from enforcing §§ 60.10.090(A) & (B) ofthe KGB Code 

C. Award compensatory damages for deprivation ofLeta Trask's constitutional 

rights guaranteed by the Constitution of the United States and the Alaska 

Constitution. 

D. Award Defendant Leta Trask actual attorneys fees and costs in accordance 

with 42 U.S.C. § 1988, in prosecuting this action. 

E. Find Leta Trask a public interest litigant entitled to an award of actual 

attorneys' fees and costs. 

F. 	 Deny the relief sought by Ketchikan Gateway Borough in its Complaint. 

G. 	 Award such other and further relief as it deems just and proper. 

Dated this 28th day ofMarch, 2008. 
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SCIDJLZ & SKlLES 

BY:~ 

Amanda M. Skiles 
Attorney for Leta Trask 
AK Bar No. 0206025 

This is to certify that a true and correct copy ofthe 
foregoing is being delivered via court tray to the 
Ketchikan Gateway Borough Attorney. 

Dare: 1i!?~BY:=:~ 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 


FIRST JUDICIAL DISTRICT AT KETCIDKAN 


FI/ d' 
STATE 5F ~C1~KAeTrial Courts 

KETCHIKAN GATEWAY BOROUGH, ) 	 ,FIRST OJSTAJC'I 
at Ketchikan

) 

Plaintiff, ) 


) 

v. 	 ) 

Clerk of the Ti~'aJ Coufts) 
By,_ )1'1

LETA TRASK, JOHN DOE, AND ) _Deputv 
JANE DOE, ) 

) 
Defendants. ) 

) Case No. lKE-07-437 CI 

MEMORANDUM AND ORDER 

The Borough moves to dismiss Ms. Trask's counterclaim. She opposes th 

motion. The Borough's motion is, for the following reasons, granted in part and denied in part. 

1. FACTS 

a. Complaint 

The Borough's verified Complaint alleges that: 

1. 	 Defendants own the property located at 7131715 Hill Road in Ketchikan; 

2. 	 Defendants have installed a roof sign in violation of KGB Code 
60.10.090(A)(8); 

3. 	 The Ordinance is part of Title 60 which was enacted pursuant to KGB's 
planning, zoning, and other police powers vested in the Borough by the 
Alaska Constitution and State statutes. Title 60 divided the Ketchikan 
Gateway Borough into designated zoning districts. Title 60 includes 
limitations on the display and use of signs; 

4. 	 KGB Code 60.10.090 was amended in 2004 to include § 60.10.090(A)(8), 
which prohibits signs using words or phrases painted directly on the roof 
surface; 
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5. 	 In 2007, Defendants caused words and phrases to be painted on the roof of 
the residence at 7131715 Hill Road. A photograph is attached; 

6. 	 The residence is located in a medium density residential district under 
KGB Code § 60.10.040; 

7. 	 The sign is a public nuisance per se under KGB Code § 60.l O.l 05(D); and 

8. 	 Defendants have refused to remove the sign despite repeated requests from 
the Borough that they do so. 

b. Amended Answer 

Ms. Trask, I in her Amended Answer: 

1. 	 Admits that she owns the property and residence; 

2. 	 Denies that the roof ofthe residence violates KGB § 60.1 0.090(A)(8); 

3. 	 Admits the allegations concerning the enactment of Title 60 and the 2004 

anlendment; 


4. 	 Denies that there was no sign on the roof of the residence at the time of the 
2004 amendment and that such a sign was put in place in 2007; 

5. 	 Admits that the property is zoned medium density residential. 

Ms. Trask's Amended Answer sets forth several affirmative defenses, includin 

claims that KGB Code §§ 60.1 0.90(A) & (B): 

1. 	 Violate her free speech rights. under Article I § 5 of the Alaska 
Constitution and the 15t and 14th Amendments to the U.S. Constitution; 

2. 	 Violate her rights to freedom of religion under Aliicle I § 4 of the Alaska 
Constitution and the 15t and 14th Amendments to the U.S. Constitution; 

3. 	 Violate her rights to due process under Article I § 7 of the Alaska 
Constitution and the 5th and 14th Amendments to the U.S. Constitution; 
and 

4. 	 Violate her right to equal protection under Article I § 1 of the Alaska 
Constitution and the 5th and 14th Amendments to the U.S. Constitution. 

1 
 Mr. Trask is no longer a defendant. 
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Ms. Trask's .Amended Answer includes a Counterclaim in which she alleges: 

1. 	 She owns the property at issue; 

2. 	 Her claims are based, in part, on 42 U.S.c. § 1983; 

3. 	 The Borough has enacted the sign ordinances referenced in the Complaint; 

4. 	 "The speech at issue is painted directly on the roof of the aforementioned 
property owned by Counterclaimant Leta Trask;" 

5. 	 "At all times relevant to the is action, either words or figures have been 
painted on the roof of the aforementioned prope1iy, including, but not 
limited to, phrases, hearts, and a cross;" 

6. 	 The Borough has filed this action to enforce KGB Code § 
60.10.090(A)(8); and 

7. 	 The Borough's actions violate the constitutional provisions referenced in 
her affirmative defenses. 

She seeks a judgment which: declares that §§ 60.10.090(A) & (B) ar 

unconstitutional; enj oins the Borough from enforcing the same; awards her compensato 

damages for deprivation of her constitutional rights under the Alaska and United State 

Constitutions; and, awards her actual attomeys fees and costs under 42 U.S.C. § 1988 01 

otherwise as a public interest litigant. 

ll. DISUCSSION 

a. Parties' Positions 

The Borough argues that Ms. Trask's Counterclaim must be dismissed under Civi 

Rule 12(b)(6) for three reasons. First, it is based on § 1983. Second, the Borough has absolut 

immunity from a § 1983 clain1 for its actions in promulgating and enforcing its ordinances. 

Third, in any event, its actions have not caused the deprivation of her constitutional rights. Th 

Borough notes that she can still pursue her related affirmative defenses. 
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Ms. Trask acknowledges that her Counterclaim is based on § 1983, She argue 

that the Borough's conduct in promulgating and enforcing KGB Code § 60.10.090(A)(8) hav 

violated her constitutional rights and KGB does not have inununity for the same. 

b.Law 

1. Civil Rule 12(b)(6) 

Alaska R. Civ. P. 12(b)(6) provides that a claim that a party has failed "to state 

claim upon which relief can be granted" in a counterclaim may be made by motion. In decidin 

such a motion the court must "presume all factual allegations of the [counterclaim] to be true an 

make all reasonable inferences in favor of the non-moving party.,,2 A counterclaim need onI 

"allege a set of facts 'consistent with and appropriate to some enforceable cause of action. '" 

"Therefore, a [ counterclaim] should not be dismissed for failure to state a claim unless it appear 

beyond doubt that the plaintiff can prove no sets of facts in support of the claims that woul 

entitle the plaintiff to relief.,,4 "Because [counterclaims] must be liberally construed, a motion t 

dismiss under Rule 12(b)(6) is viewed with disfavor and should rarely be granted."s 

2. 42 U.S.C. § 1983 


42 U.S.C. § 1983 provides that: 

Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory ... subjects, or causes to be subjected, any citizen 
of the United States ... to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper proceeding for redress ... 

2 
 Rathke v. Corrections Corp. of/imericll, 153 P.3d 303, 308 (Alaska 2007). 

3 Angnabooguk v. State, 26 P.3d 447, 451 (Alaska 2001) (quoting Linck v. Barokas & Martin, 667 P.2d 171, 173 

(Alaska 1983»; see also, Rathke, 153 P.3d at 308. 

4 
 Angnabooguk. 26 P.3d at 451. 
5 
 Guerrero v. Alaska Housing Finance Corp., 6 P.3d 250, 253 (Alaska 2000) (citing Kollodge v. State, 757 P.2 

1024,1026 n. 4 (Alaska 1988) and Odom v. Fairbanks Memorial Hospital, 999 P.2d 123, 128 (Alaska 2000). 
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Section 1983 does not create any substantive rights. "It merely provides 

procedure by which rights already guaranteed by the federal constitution or a federal statute ma 

be vindicated.,,6 Relief under § 1983 is precluded if there is an adequate state post-deprivatio 

remedy. 7 


A municipality is a "person" under § 1983.8 There are two elements to a § 1983 


action against a municipality. First, the harm must be caused by a constitutional violation 


Second, the municipality must be responsible for the violation.9 


To satisfy the causation requirement, the plaintiff must show that there "is a direc 


causal link between" the conduct for which a municipality is responsible and the "deprivation 0 


federal rights." 10 


A municipality is responsible for a violation if the action alleged to have violate 


a constitutional right "implements or executes a policy statement, ordinance, regulation, 0 


decision officially adopted and promulgated by that body's officers.,,]l A municipality may als 


be so responsible if the alleged constitutional violation was caused by a government 


"custom". 12 


6 Thoma v. Hickel, 947 P.ld 816, 820 (Alaska 1997) (citing Baker v. McCollan, 443 U.S. 137, 144 n. 3 (1979))' 

see also, State, Dept. ofHealth and Social Services v. Native Village ofCuryung, 151 P.3d 388,151 P.3d 388, 405 

(Alaska 2006). 

7 Zinermon v. Burch, 494 U.S. 113, 126, 128-29 (1990). 

B Hilderbrandt v. City of Fairbanks, 957 P.2d 974,976 (Alaska 1998); Monell v. Department ofSocial Service 

ofNew York City, 436 U.S. 658, 690-91 (1978). 

9 Collins v. City ofHarker Heigizts, 503 U.S. 115, 120 (1992). 

10 Board of the County Commissioners of Bryan County v. Brown, 520 U.S. 397, 404 (1997); see also, Pitts v. 

County ofKern, 949 P.2d 920, 926 (Cal. 1998); Estate ofHansen, 914 P.2d 127, 136-37 (Wash. App. Div. 1 1996). 

11 Monell, 436 U.S. at 690. 

12 Id. at 691; see also, Pitts, 949 P .2d at 925. 
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Municipal officials can asseli absolute or qualified immunity to a § 1983 action i 


certain circumstances. 13 But municipalities cannot. 14 


c. Decision 

The Borough's motion is granted to the extent that Ms. Trask's counterclaim i 


based on alleged violations of the Alaska constitution for two reasons. First, she aclmowledge 


that her counterclaim is based on § 1983. Second, § 1983 does not apply to such violations 0 


-state law. 15 


The remainder of the Borough's motion is denied for five reasons. First, th 


Borough does not have absolute or qualified immunity. Second, the Borough is "responsible' 


for the sign ordinance. Third, there is a direct connection between the sign ordinance and th 


alleged federal constitutional violations. Fourth, the constitutionality of the ordinance, faciall) 


or as appliedl6 to Ms. Trask, is not now before the court. The court has not found i 


oonstitutional and it appears that the court must presume that it is unconstitutional for purpose 


of deciding this motion. Fifth, the Borough has not persuaded the court that one or more I 7 of hel 


constitutional rights could not have already been violated by the Borough's conduct. I 8 


13 See, Holloway v. Brush, 220 F.3d 767, 772 (6th Cir. 2000); Goldberg v. Town ofRocky Hill, 973 F.2d 70, 7 

(2nd 
 CiT. 1992); Imbler v. Pac/ztman, 424 U.S. 409, 430-31 (1976); Crawford v. Kemp, 139 P.3d 1249, 125 

(Alaska 2006); Thoma v. Hickel, 947 P.2d 816, 818-19 (Alaska 1997). 

14 Leatherman v. Tarrant County, Narcotics Intelligence and Coordination Unit, 507 U.S. 163, 166 (1993 

("These decisions [Le. Owell v. City ofIn dependeJlce, 445 U.S. 622 (1980)] make it quite clear that, unlike variou 

government officials, municipalities do not enjoy immunity from suit - either absolute or qualified - under 

1983."). 

15 Alaska has not recognized a cause of action for damages for a violation of state constitutional rights, though th 

Alaska Supreme Court has indicated that it may do so "in cases of flagrant constitutional violations where little or n 

alternative remedies are available." Lowell v. Hayes, 117 P.3d 745, 753 (Alaska 2005). It appears that if Alaska di 

recognize such a cause of action, Ms. Trask may not be able to pursue a § 1983 damages claim. 

16 See, Miniken v. Walter, 978 F.Supp. 1356, 1359 (E.D. Wash. 1997) ("Statutes ... may be challenged on tw 


grounds (1) either facially or (2) as applied".); Gerritsen v. City ofLos Angeles, 994 F.2d 570, 575 (9tll Cir. 1993). 

17 The Borough's motion does not address the merits of her claims. 

18 The cases cited by the Borough do not squarely address this issue. City ofLos Angeles v. Heller, 475 U.S. 796 

799 (1986) holds that ifthere is no constitutional violation there can be no § 1983 damages. Heller does not addres 
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I 

III. CONCLUSION 

The Borough's motion is granted to the extent that Ms. Trask's counterclai 1 

seeks damages under §1983 for violations of her state constitutional rights. The mo~ion 

I 

otherwise denied. 

IT IS SO ORDERED. I 

Dated at Ketchikan, Alaska this 23 rd day of May 2008. 

I 

I. 

Trevor N. Stephens 
Superior Court Judge I 


" .. 
!v 

, 
\. 

I 

I· 

I 

I 

I 

I 

I 

I 


when a constitutional violation occurs. Neither do the other cases cited by the Borough or Ms. Trask. Note, "eve 

without proof of actual injury, [a plaintiff] is entitled to nominal damages for prevailing in an action under [§ 1983 
 I

for the deprivation of First Amendment rights." Yniquez v. Arizonans for Official English, 42 F.3d 1217, 1243 (9 

Cir. 1994) (citing Carey v. Piphus, 435 U.S. 247,266-67 (1978)). 
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LETA TRASK, 
Defendant. 

I 

11 


12 


vs. 
Case No. lKE-07-437 CI 

PLAINTIFF KETCHIKAN 
GATEWAY BOROUGH'S ANSWER 
TO DEFENDANT LETA TRASK'S 
COUNTERCLAIM 

By way of response to paragraphs 34 through 73 of Defendant 

Leta Trask's Answer and Amended Answer and CounterclaimI. 13 


, 14 ; 

Plaintiff Ketchikan Gateway Borough responds as follows:


I : 

I 
16 


1. With respect to the allegations contaiQed in paragraph 34, 

17 


of the counterclaim Plaintiff Ketchikan Gateway Borough 

18 


lacks sufficient knowledge or information to form a belief 

19 


as to the truth or falsity of the allegations contained in 


said paragraph and therefore denies the same. 

Lfllce of the 
21 


t!rougb Attorney 

344 Front Street 22 


" etchikaD. Alaska 2. With respect to the allegations set forth in paragraphs 35,
'99901 

907)228-6635 23 

, ax(907)228-6683 
 36, 39, 40, 41, 42, 43, 44, 50 and 52, of the counterclaim 


24 

Plaintiff Ketchikan Gateway Borough admits the allegations 

26 
 Answer to Defendant Leta Trask Counterclaim
1KE-07-437 CI 
G:\Law\Pleadings\Trask\Trask.Answerto Countsrclaim.wpd 
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contained in the counterclaim. 

3. 	 With respect to the allegations set forth in paragraphs 51, 


61, 68, 69, 70, 71, and 73 of the counterclaim Plaintiff 


Ketchikan Gateway Borough denies the allegations set forth 


in the counterclaim. 


4. 	 With respect to the allegations set forth in paragraphs 37, 


38, 45, 46, 47, 48, 53, 54, 55, 56, 57, 58, 59, 60, 63, 64, 


65, 66 and 67 of the counterclaim Plaintiff Ketchikan 


Gateway Borough responds that such allegatiOtiS assert 


conclusions of law and do not require a response from the 


Borough. 


5. 	 With respect to the allegations in paragraph 49 of the 

counterclaim, Plaintiff Borough admits ,:that there is a sign 

on the roof at 713/715 Hill Road, but denies the remaining 

allegations in paragraph 49 of the counterclaim. 

6. 	 With respect to the allegations contained in paragraphs 62 


and 71 of the counterclaim Plaintiff Ketchikan Gateway 


Borough responds by incorporating by reference its 


responses to the remaining portions of Defendant Trask's 


counterclaim. 


Answer to Defendant Leta Trask Counterclaim
1KE-07-437 CI 

G:\Law\Pleadings\Trask\Trask.Answerto Countercla~m.wpd 
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By way of further answer and by way of affirmative defenses 

Plaintiff Ketchikan Gateway Borough asserts the following 

affirmative defenses to the counterclaim: 

A. 	 Defendant Trask has failed to state a claim upon which 

relief may be granted. 

B. 	 Defendant Trask has failed to join indispensable parties. 

c. 	 Defendant Trask's claims are barred by res judicata. 

D. 	 Defendants Trask's claims are barred by "collateral estoppel 

or wa.:Lver. 

E. 	 Defendants Trask's claims are barred by accord and 

satisfaction. 

F. 	 Defendant Trask's claims are barred by absolute immunity. 

G. 	 Defendant Trask's claims for damages' are barred by 

legislative immunity. 

H. 	 Defendant Trask's claims for damages are barred by 

Answer to Defendant Leta Trask Counterclaim

lKE-07-437 CI 

G:\Law\Pleadings\Trask\Trask,Answerto Counterclaim.wpd 


"'-3 
."....,....,... ... =:"

~1""" "". 



5 

10 

15 

20 

25 

1 


2 


3 


4 


6 


7 


8 


9 


11 


12 


13 


14 


16 


17 


18 


19 


21 

Office of the 

Borough Attorney 

344 Front Street 22 


.Ketchikan, Alaska 

99901 


-(907)228-6633 23 

FIU(907)128-6683 


24 


26 


H. 	 Defendant Trask's claims for damages are barred by 

prosecutorial immunity. 

I. 	 Defendant Trask's damages, if any, were·caused by Defendant 

Trask's own conduct. 

J. 	 Defendant Trask's dam.;3.ges, if any, were caused by the 

conduct of third parties not named defendants in this 

action. 

K. 	 Defendant Trask's claims are barred by the applicable 

Statute of Limitations. 

L. 	 Plaintiff Ketchi.kanGateway Borough re.serves the right to 

assert any additional affirmative defenses which may be 

revealed during' the investigation of Defendant Trask's 

counterclaim during discovery or otherwise in the course of 

this litigation. 

Wherefore, Plaintiff Ketchikan Gateway Borough requests 

that the Court: 

Answer 	to Defendant Leta Trask Counterclaim
lKE-07-437 CI 
G:\Law\Pleadings\Trask\Trask.Answerto Counterclaim.wpd 
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attorneys fees incurred in defending against defendant 

Trask's counterclaim; and 

3. Award such other and further relief as it deems just and 

proper under the circumstances. 

.~ 
DATED at Ketchikan, Alaska, this ~. day of June, 2008. 

KETCHIKAN GATEWAY BOROUGH 

By:H£#KL
Scott A. Brandt-Erichsen 
Borough Attorney 
Attorney for Plaintiff 
Alaska Bar No. 8811175 

I certify that a true and correct 
copy o~ foregoing was delivered 
·this day of June, 2008, 
~ia Court Tray to: 

Amanda Skiles 
Schulz & Skiles 
307 Bawden Street 
Ketchikan, Alaska 99901 

LAINTIFF KGB'S PRELIMINARY 
WITNESS LIST

lKE-07-437 CI ..".~ 



I 
1 
 I
IN THE SUPEIUOR COURT FOR THE STATEOF ALASKA 

2 
 FIRST JUDICIAL DISTRICT AT KETCHIKAN I 

3 


4 
 KETCIDKAN GATEWAY BOROUGH, ) I 

)

5 
 Plaintiff, ) 
) I
6 


v. ) 
)7 


LETA TRASK, ) I 

)8 


Defendant. ) 
9 
 ) Case No. lKE-07-437 CI I 


10 
 ORDER I

11 
 Ms. Trask has moved for summary judgment. Her motion raises severa 

12 

constitutional issues. KGB opposes the motion. Oral arguments occurred on October 24, 2008. I 


13 

The court took the matter under advisement. The court has since spent considerable time 
 I
14 

working on the motion. 


15 

It appears that the analyses the court must employ require it to make fmdings with 
 I 


16 


respect to the scope of the prohibition in KGB Code 60. 1 0.090(A)(8). The parties discuss bu 

17 
 I 


have not fully addressed this issue. The court could presume that it covers what is painted on 
18 


Ms. Trask's roof and decide the motion accordingly but the court would have to thereafter re I
19 


consider and possibly re-decide certain issues if the court later determines that it does not. The20 
 I 

21 
 court could issue two sets of findings - one based on the writings on the roof coming within the 

22 .scope of the prohibition and one based on its not. The court is not willing to decide a I 

23 
 hypothetical. The court could also decide the issue now but is reluctant to do so now for two I 

24 
 reasons. First, the partIes have not fullybiid:'ed the issue. Second; the coUrt's decision could . 

25 
 I 




24 


r 25 


1..--- ...... 

substantially affect the outcome of the Borough's enforcement action. There may be additiona 

evidence that a party wants to present. 

Given the above, the parties shall file additional briefing on the above-discusse 

issue, not to exceed 10 pages exclusive of exhibits, by March 23, 2009. If either party want 

additional oral argument or an evidentiary hearing they must request the same therein. 

IT IS SO ORDERED. 

Trevor N. Stephens 
Superior Court Judge 

CERTIFICATION 
Copias D~ted 

Date 1L,:f .. 
T0-i) . :aroW(ff.&;(jbStfl 

A.5cbp\? 

l'LBy·_-..-...1-..JI~~~-'-
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 


FIRST JUDICIAL DISTRICT AT KETCHIKAN 


KETCHIKAN GATEWAY BOROUGH, 

MAR 272009
Plaintiff, 

. Clerk of the 1~~! ,.._.•~'" 
~v 	 ~- VU"r;-.:~ 

VB. 
·'~:::-'N~~iKE-=~7 CI 

LETA TRASK, 
Defendant. PLAINTIFF'S SUPPLEMENTAL 

BRIEFING 

1stThe Court's order dated March , 2009, directed that the 

parties submit supplemental briefing on the issue of whether the 

display on the Defendant's roof falls within the scope of the 

prohibition in KGB Code Section 60.10.090(A) (8).1 The Court 

expressed concern about making findings regarding whether the 

actual display on Ms. Trask's roof is a prohibited roof sign in 

the absence of briefing on that issue. 

There are two relevant provisions, 1) whether the display 

is a sign as defined in the Borough Code, and 2) whether the 

"sign" is a roof mounted sign. 

1 


This section provides "roof mounted signs, including any 
signs painted on the roof surface, but excluding those 
mounted on a marque or canopy, are prohibited." 

KGB 	 v. LETA TRASK 
PLAINTIFF's SUPPLEMENTAL BRIEFING 

-lKE-07-437 CI 42 
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The Borough Code during the relevant time period defined 

"sign" in KGB Code Section 60.10.140, as: 

"sign: any words, lights, letters, parts of letters, 
figures, numerals, phrases, seritences, emblems, 
devices, trade names or trademarks by which anything 
is made known, such as are used to designate a 
position, a business or a commodity or product which 
are visible from any public area and used to attract 
attention./I 

In briefing and at oral argument the Borough made several 

arguments relating to the issues upon which the Court requested 

supplemental briefing. These arguments call for the Court to 

find that the display is a roof sign under the Borough Code. 

A. 	 Without a roof sign, Trask lacks standing to challenge 
application of the roof sign prohibition to her display. 

In order for Trask to challenge the constitutionality of 

the prohibition on roof signs, Trask implicitly admits that her 

display is a roof sign within the meaning of KGB Code Section 

60.10.140 and 60.10.090(A) (8). This argument was addressed in 

the earlier briefing. See Brief of Ketchikan Gateway Borough in 

Opposition to Motion for Summary Judgment. (Borough Opposition 

Brief) at 2, Footnote 1. 

KGB v. 	LETA TRASK 
PLAINTIFF's SUPPLEMENTAL BRIEFING 
1KE-07-437 CI 	 ~ ~ 
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Trask argued that she challenges the Borough ordinance as 


it applies to roof signs, and as it applies to non-commercial 


speech in residential zones. 2 Trask also challenges the 


availability of an appeal process. 3 To the extent that Trask's 


challenges relate to provisions other than the total ban on 


signs painted directly on the surface of a roof, the Borough 


pointed out that under Broderick v. Oklahoma, 413 U. S. 601 


(1973), the Court must look at whether a limited construction 

has been, or could be, placed on the challenged ordinance and 

evaluate whether the specific requirements asserted to be void 

are severable from the provisions for which Trask has interest 

standing. 

Thus, the constitutionality of the Borough's time 

limitation on political yard signs or other subsections of the 

ordinance4 is only relevant if Trasks' sign is a political yard 

2 


Reply Brief of Defendant Leta Trask (Trask Reply Brief) at 2. 

3Trask Reply Brief at 10-11. 

See Trasks Memorandum in Support of Summary Judgment at 10-11 

challenging the constitutionality of KGB Code 
60.10.090(A) (1), 60.10.090(A) (2), 60.10.090(A) (9), 
60.10.090(B) (1), 60.10.090(B) (2), 60.10.090(B) (3) and 
60.10.090(B) (4). 

KGB v. LETA TRASK 
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I. 

sign or a sign which falls into the category of a subsection 

which the Court finds invalid. Similarly, the challenge to the 

appeal process will only be relevant where that process has been 

involved. Where the provision at issue in Trasks's specific case 

is a total prohibition on signs painted directly on a roofs, 

other alleged constitutional defects which are severable from 

the roof sign ban challenged by Trask will not dictate the 

result. 

B. Factual inferences on Summary Judgment call for a finding 
that Trasks display is a roof sign. 

Trask's challenge to the constitutionali ty of the ordinance 

is before the Court on a Motion for Swnmary Judgment. The 

relevant standard requires that all inferences of fact are to be 

drawn in the favor of the party opposing swnmary judgment and 

against the moving party.6 Thus, to the extent that there is a 

factual question as to whether Ms. Trasks' display is a roof 

sign prohibited by KGB Code Section 60.10.090 (A) (8), the CCQ1rt
'. 

is called upon to make those inferences of fact in favor of the 

Borough's position that it is in fact a roof sign under the 

5KGB Code § 	 60.10.090(A) (8). 
6 


Alaska Rent-a-Car Inc. v Ford Motor Company, 526 P.2d 1136, 

1139 (Alaska 1974). 
KGB v. LETA TRASK 
PLAINTIFF's SUPPLEMENTAL BRIEFING 
lKE-07-437 CI 
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definition. 

C. Trask's display is, in fact, a prohibited roof sign. 

The display is a roof ~ign as defined in the Borough Code. 

As discussed by the borough at Oral Argument, the definition of 

sign in KGB Code Section 60.10.140 has three elements; 1) is 

there a message; 2) is the message visible from a public area; 

and 3) is the message used to attract attention. The first 

element, the message, is described by 10 components followed by 

a disjunctive conjunction and an eleventh option. Accordingly, 

a message may be: 

1. Words; 

2. Lights; 

3. Letters; 

4. 	 Figures;" 
( 

5. Numerals; 

6. Phrases; 

7. Sentences; 

8. Emblems; 

9. Devices; 

10. Trade Names; or 

11. Trade Marks by Which anything is made known, such as 

KGB v. LETA TRASK 
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are used to designate an individual, a firm, an 

association, a corporation, a profession; a business 

or a commodity or a product. 

Here the display on Ms. Trasks roof clearly is made up of 

words. See Affidavit of Jerry Cegelske. 

Second, are there words visible from a public area? Clearly 

the answer is yes. See Affidavit of Jerry Cegelski. Third are 

these words used to attract attention. Here, not only are these 

words used to attract attention, they have in fact have 

attracted the attention of numerous parties who have expressed 

objections. See Affidavit of Jerry Cegelske. Accordingly, 

Trask's display is a sign. Because it is painted directly on the 

roof, it falls within the scope of the prohibition in KGB Code 

Section 60.10.090(A) (8). 

If the Court finds that, as a matter of law, this display 

does not fall within the scope of the definition of sign, and 

the prohibition in KGB Code Section 60.10.090(A) (8), then the 

Court is necessarily finding that no violation of the Borough 

Code has occurred, and accordingly the Borough's complaint 

should be dismissed. 

KGB v. LETA TRASK 
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Further, if Trask's display is not a roof sign in violation 

of the Borough Code, Trask lacks the interest injury standing 

required to maintain her claim for damages under 42 USC § 1983 


asserting that the Borough's prohibition on roof signs is an 

infringement of her constitutional rights. Thus, Trask's counter 

claim would need to be dismissed as well. 

-il-
DATED at Ketchikan, Alaska, this \ t /" day of March, 2009. 

KETCHIKAN GATEWAY BOROUGH 

9/ /IJ- P .£:/t//
By: ~c::r~~~-~~ 


Scott A. Brandt-Erichsen 

Borough Attorney 

Attorney for Plaintiff 

Alaska Bar No. 8811175 


I certify that a true and correct 
copy of the foregoing was delivered 
this ~day of March, 2009, 
via Court Tray to: 

Amanda Skiles 
Schulz & Skiles 
307 Bawden Street 
Ketchikan, Alaska 99901 
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IN THE SUPERlOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT KETCHIKAN 

fli.E.D t, tSi(J 1:':~i c.;uu:l.3 SLIW of~S 
FIrst Judicial District at Ketohlkln 

KETCHIKAN GATEWAY BOROUGH, 
MAR 27 Z009 

Plaintiff, 

vs. 

LETA TRASK, CASE No. lKE-07-437 CI 

Defendant. 

AFFIDAVIT. OF JERRY CEGELSKE 

STATE OF ALASKA ) 
) ss. 

FIRST JUDICIAL DISTRICT ) 

Jerry Cegelske, being first duly sworn, states as follows: 

1. I am the Code Enforcement Officer for the Plaintiff in 

the above-entitled action. 

2. The paragraphs marked as Exhibit A to this Affidavit is 

a true and correct copy of the picture I personally took of the 

Trask Roof located at 713/715 Hill "Road, Ketchikan Alaska, on 

October, 7, 2008. 

3. The photograph attached as Exhibit A was taken by me 

from a public way. 

4. The letter attached as Exhibit B is a true and correct 

copy of the complaint petition delivered to the Borough 

AFFIDAVIT OF JERRY CEGELSKE
KGB v. Trask 
lKE-07-437 CI 
Page 1 of 2 49 
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8orou&b Attorney 
344 Front Street 22 
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Fax(907)228-6683 


24 


26 


regarding the Trask Roof sign. 

5. The foregoing statements are within my personal 

knowledge and if sworn as a witness I can testify competently 

thereto. 

6. I declare under penalty of perjury that the foregoing 

is true and correct. 

. :tL 
EXECUTED at Ketchikan, Alaska, this ~ day of March 2009. 

KETCHIKAN GATEWAY BOROUGH 

Officer' 

SUBSCRIBED AND SWORN to before me this J1'\-\-day of March, 
2009. 

(Seal) 

AFFIDAVIT OF JERRY CEGELSKE

KGB v. Trask 

lKE-07-437 CI • 
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10 . Ketchikan Gateway Boreugh I
RE: PAINTED SIGN ON THE ROOF OF 7131715 nuI.ROAD. 

." '; ' .. .. . . .-~ I 
Attachii1aii(l) -~. 'sketCh sh6Wi!ig propertyJocations in relation to- theproperty at . 
713/71s Hill Road. I 
Attachment (2) - two pages J;egarding the Borough sigJ.l. ()~~ance. _ 

Attachment (3) - Phot(YshoWmg-sigrrwhidt -can- ·be-view~fronrHifrand-f>ena:1t--· . . - .  --I 

. The.Lybrand's have been in court. twice regarding the messages painted on I 
the ~oof 9f 713/715 Hill Road. P&Z e fthe court ordered the signs to be painted so 
$.e messages would be unreadable; However, a partial message and flowers and stick 
figures remained. . I 

, 

. Finally; in August 2005- the . sign )WS-£~pletely Q~terated and·tlw ~ ., . . 

diSlbissedthe case inJune 2007. It must be noted that the oWners of·713/71S:Hi1lRoad 

do not,1ive iI,l Ketclifkai:l ~t reti:nn to ihe ~jise·for a penOd ofthne diiiiiig Me""-· 

summer. On June 2S~ 2007, the owners retutil,etl and ·a new'sign was'painted ~ the 


. roof duriilg the time the own~s were int:eAdence~. . 

Because of the·decrease in value of t6,eir property at 731 HilfRoad due to the 

view of the unsightly signage, in 200S the 'Lybrand's property assessment was ' 

lowered 10%: . 


'We, the undersign~ request the Ketchikan Gateway BOrough take any and all 

aoion required to have the &ign removed. .' 
 I 

Z~7-~5/3 I 
'1~o ~~~~ Z-z.. s - 50Jf7 

7~lJ ~124 2,':L5 - 5D'/C; 

~O~ \~0<- ~ ""L'L~ -6,.l~ 

d -;)"5 - '-17 r'}f 1Jf{' f/-J!~ 
J47- ~Uf 

}J{J- ~4h 
I . 


(PI, -L,/OO~/~~ Io-d-~ ltl3 lllo-lll-~-\Q~"-" 

5 2: 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
FIRST JUDICIAL DISTRICT AT KETCHIKAN 

KETCIDKAN GATEWA Y BOROUGH,) Filed in t.he Trial Courts 

Plaintiff, 

vs. 

LETA TRASK, 

Defendant. 

state of Alaska . ) Fimt Judicia.' Ol$ttiCt 
) at Ketchikan 

) MAR 272009
) 
) 

Clerk of the Trial Courts 
) By _ Oeputy 
) 
) Case No. lKE-07-437 CI 

MEMORANDUM RE: "SIGN" 

The Court has requested that the parties provide additional briefmg as to whether 

the painting on Leta Trask's roofmeets the defmition of "sign" as set forth in KGB Code 

ofOrdinances §60.10.140. Leta Trask, by and through counsel, here1:>Y responds with the 

following. 

A determination that the painting on Leta Trask's roofmeets the definition of 

"sign" requires both legal and factual fmdings. The factual fmdings necessary are 

whether the painting is visible from a "public area"} and whether the painting is "used to 

attract attention". Leta Trask has not conceded these facts, but does concede that for 

purposes of a summary judgment motion, these facts are to be construed in favor ofthe 

non-moving party. Other factual findings necessary are whether the painting is ofwords, 

lights, letters, parts of letters, figures, numerals, phrases, sentences, emblems, devices, 

trade names or trademarks by which anything is made known. Leta Trask does not 

dispute that her painting contains words or phrases. However, she does dispute whether 

I As opposed to a private deck or yard. 
Memorandum Re: Sign 
Ketchikan Gateway Borough v. Trask 
Case No. lKE-07-437 CI 
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the words or phrases are such as are used to designate an individual, a fIrm, an 

association, a corporation, a profession, a business or commodity or product. The issue 

for the Court is whether the phrase, "such as are used to designate an individual, a fIrm, 

an association, a corporation, a profession, a business or commodity or product," applies 

to the entire preceding list or only trade names or trademarks by which anything is made 

known. 

In 1967, Ordinance 20 was passed.2 That ordinance provided the following 

defmition of sign: 

Any words, lights, letters, parts of letters, figures, numerals, 
phrases, sentences, emblems, devices, trade names or 
trademarks by which anything is made known, such as are 
used to designate an individual, a firm, an assoCiation, a 
corporation, a profession, a business or a commodity or 
product, which are visible from any public street or highway 
and used to attract attention. 

On March 17, 1969, Ordinance 20 was codified. Sign was defined in KGB Code 

§49.1S.260. The defmition remained unchanged.3 In 2004, Ordinance 1328A was 

passed.4 	That ordinance amended the defInition of sign to read as follows: 

Any words, lights, letters, parts of letters, fIgures, numerals, 
phrases, sentences, emblems, devices, trade names or 
trademarks by which anything is made known, such as are 

2 The relevant portion ofOrdinance 20 is attached is Exhibit J and was retrieved from 
www.borough.ketchikan.ak.us/clerks/clerks.htm. by clicking weblink, then Clerk, then Ordinances, then Ordinance 
~os. 0001-0500, then 0020. It can also be found at http://216.67.0.20/weblink7IDocView.aspx?id=1346. 
~ The relevant portion ofKGB Code §49.15.260 is attached as Exhibit K and was retrieved from 
www.borough.ketchikan.ak.us/clerkslclerks.htm. by clicking weblink, then Clerk, then Superceded Codes, then 
KGB Code ofOrdinances Adopted 03/17/196, then Title 49, Planning and Zoning. It can also be found at 
http://216.67 .0.20/weblink71D0c View.aspx?id=60787. 
4 Ordinance 1328A was previously attached to the Memorandum in Support Motion ofLeta Trask's Motion for 
Summary Judgment as Exhibit A. 
Memorandum Re: Sign 
Ketchikan Gateway Borough v. Trask 
Case No. lKE-07-437 CI 
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used to designate an individual, a fIrm, an association, a 
corporation, a profession, a business or a commodity or 
product, which are visible from any public area and used to 
attract attention. 

The only modifIcation to the defmition of sign was that "public street or highway" 

became "public area". This was in part to clarify that water was to be included as a 

public space. 5 

Prior to this one amendment to the defmition of sign, it appears the position of 

KGB was that the painting on Leta Trask's roof did not meet the defmition of sign, or at 

least that the purpose of the code was to regulate only commercial speech.6 Even shortly 

after the amendment, when Leta Trask wrote KGB to see whether she needed a permit, 

she was advised that based upon the information she provided, her painting did not meet 

the defmition ofsign; therefore, no permit was required.7 However, upon circulation of a 

petition that provided incorrect statements about Court orders, KGB's position has 

apparently changed.8 While KGB's prior position might not provide the legal answer as 

to whether Leta Trask's painting meets the defInition of sign, it provides relevant insight. 

In determining whether the defInition of sign applies to Leta Trask's painting, the 

starting point is the plain meaning of the language. Leta Trask does not dispute that the 

5~, Exhibit L, which is a page from the Assembly Meeting Packet provided on September 27,2004. The full 
packet can be located at http://216.67.0.20Iweblink7IDocView.aspx?id=11659, or by going to 
www.borough.ketchikan.ak.us/clerkslclerkslhtm. then clicking weblink, then Assembly Meeting Information, then 
Assembly Meeting Packets, then 2004, then 9/27/04, then Item 4c. 
6 See, Exhibit M. This is a 1998 Memorandum from the KGB attorney to the Planning Director which was provided 
by Leta Trask. A copy of the Memorandum was disclosed to KGB on June 5, 2008. 
7 ~ Exhtbits G & H, which were previously attached and are reattached for reference. These exlubits were 
rrovided ~y .Leta Tr~k,.as well as KGB as .~art of~tial disclosures. 

See, Exhlblt N, whlch IS a copy of the petition recelVed by KGB in response to Interrogatory No.7. 
Memorandum Re: Sign 
Ketchikan Gateway Borough v. Trask 
Case No. lKE-07-437 CI 
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painting on her roof contains words or phrases. However, she contends that the defmition 

requires that such words or phrases be those "such as are used to designate an individual, 

a ftrm, an association, a corporation, a profession, a business or a commodity or 

product... ". KGB apparently contends that any words, lights, letters, parts ofletters, 

ftgures, numerals, phrases, sentences, emblems, or devices, which are visible from any 

public area and used to attract attention, are signs, even when they are not '"used to 

designate an individual, a ftrm, an association, a corporation, a profession, a business or a 

commodity or product. .." KGB's reading is contrary to the general rules of sentence 

construction which indicate that this phrase relates back to the entire preceding list, not 

just the item immediately preceding the phrase. The meaning might be different if 

semicolons were used to separate the list rather than commas. However, commas are in 

fact used. As such, to qualify as a sign, the words or phrases painted on Leta Trask's 

roof must not only be visible from a public area and used to attract attention, but they 

must be words or phrases, "such as are used to designate an individual, a fmn, an 

association, a corporation, a profession, a business or a commodity or product". The 

words or phrases painted upon Leta Trask's roof do not meet this requirement. As such, 

her painting is not subject to the regulation ofKGB Code §60.10.090, which regulates 

SIgnS. 

In addition to the foregoing, the purpose of KGB Code §60.10.090 is to regulate 

commercial speech presented in the form of signs. When working on Ordinance 1328A, 

Memorandum Re: Sign 
Ketchikan Gateway Borough v. Trask 
Case No. lKE-07-437 CI 
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the advertisement sent out to encourage participation was sent only to business owners.

The advertisement refers to the ordinance as the "Downtown Signage Ordinance." That 

the application was meant for commercial speech is furthered by the fact that KGB Code 

§60.10.090(A)(2) limits permitted signs to advertising only the business or activity 

engaged in on the immediate premises. lo It is further supported by the fact that KGB 

Code § 60.10.090(B) limits signs permitted in residential zones to those that advertise. 

Such a strict restriction can only be constitutional if its application is limited to 

commercial speech. 

Based upon the foregoing, the painting at issue in this matter does not meet the 

deftnition of sign in KGB Code § 60.10.140 and KGB has sought to regulate Leta Trask's 

private speech without authority. 

4r1IJ
Dated at Ketchikan, Alaska, thisd' / day of 

Attorney for Leta Trask 
AK Bar No. 0206025 

Certified: A true and correct copy of the above and its attachments is being served via court tray to Scott
Brandt-Erichsen, Borough Attorney, on 2>. d:\' oq ,by £ruJ1fr\'! QQ..s:..JL . 

9 See, Exhtbit 0, which is a page from the Assembly Meeting Packet provided on September 27,2004. The full 
packet can be located at http://216.67.0.20/webllnk7IDocView.aspx?id=11659, or by going to 
www.borough.ketchikan.ak.uslclerkslclerkslhtm. then clicking weblink, then Assembly Meeting Information, then 
Assembly Meeting Packets, then 2004, then 9/27/04, then Item 4c. 
10 See also, Exhibit M. 
Memorandum R.e: Sign 
Ketchikan Gateway Borough v. Trask 
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I 

but 	by the facts presented and the testimony given. 

If 	it is determined that the public necessity, con- I 

venience or general welfare requires the change or I 

amendment, the Borough Assembly shall by ordinance 

effect the proposed zone change. I 

4. All changes of zone boundaries shall be filed with the 

I

administrative official and shall be noted on the Zoning 

Map 	 as specified in Section 1. I 

Section 25. Severability. I 


A. 	 In the event any portion, section, subsection, sentence, clause 

or phase of this ordinance is for any reason held to be I 

invalid or unconstitutional by the decision of any court of I 

competent jurisdiction such decision shall not affect the 

validity of the remaining portions of this ordinance. I 

Section 26. Definitions. I 


A. 	 General Interpretation. 

I
1. 	 Words used in the present tense include the future tense. 

2. 	 The singular number includes the plural. I 

3. 	 The word "person" includes a corporation as well as an 

individual. I 

4. The word "lot" includes the word "plot" or "parcel". 

I

5. 	 The term "shall" is always mandatory. 

6. 	 The word "used" or lIoccupied ll as applied to any land or I 

building shall be construed to include the words "intended, 


arranged or designed to be used or occupied. II 
 I 

71. 	 £~h~b;l J I


Pag~ JOf II

58
r 	 I 




I 
I B. Specific Definitions. 

Accessory Building. A detached building, the use of which 

I is appropriate, subordinate and customarily incidental to 

that of the main building or to the main use of the land

I and which is located on the same lot as the main building 

I or use. An accessory building shall be considered to be a 

part of the main building when joined to the main building 

I 
I by a common wall or when any accessory building and the 

main building are connected by a breezeway. 

Accessory Use. A use customarily incidental and subordinate 

I to the principal use of the land, building or structure and 

located on the same lot or parcel of land.

I Administrative Official. The person charged with the 

I administration and enforcement of this ordinance. 

Alley. A public way designed and intended to provide only 

I 
I a secondary means of access to any property abutting thereon. 

Alteration. Any change, addition or modification in the 

construction, location or use classification. 

I Apartment House. See Dwelling, Multiple. 

Area, Building. The total of areas taken on a horizontal

I 
I 

plane at the main grade level of the prinCipal building and 

all accessory buildings, exclusive of steps. 

Automobile Wrecking. The dismantling of used motor vehicles 

I 
I or trailers or the storage or sale of parts from dismantled 

or partially dismantled, obsolete or wrecked vehicles. 

I 72. 

I 59 



I 

Boarding House. A building other than a hotel where lodging, 

I
with or without meals, is provided for compensation for three 

or more persons, on other than a day-to-day basis and which is I 

not open to transient guests. 


Buildin~. Any structure built for the support, shelter or en-
 I 

closure of persons, animals or property of any kind. I 

Building Code. The building code and/or other building regulations 

applicable in the City and/or Borough. I 

Building EXisting. A building erected prior to the adoption of 

I

this ordinance or one for Which a legal building permit has been 

issued. I 

Building Height. The vertical distance from the highest ground 

I
level grade of the building to the highest point of the roof. 

Building, principal or Main. A building in which is conducted I 

the principal or main use of the lot on which said building is 

situated. Attached garages, porches and carports shall be con- I 

sidered to be part of the principal building. 

I
Coveraqe. That percentage of the total lot area covered by 

principal and accessory buildings. I 

Dwelling. A building or any portion thereof designed or used 

exclusively for residential occupancy including one-family, two- I 

family and multiple-family dwellings, but not including any other I 

building wherein human beings may be housed. 


Dwelling unit. One or more rooms in a building designed as a 
 I 

unit for occupancy by one family for living or sleeping purposes 

I
and having a kitchen or kitchenette. 

I
73. 
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I 
I Dwelling, One-family. Any detached building containing only 

one dwelling unit.

I .. 

I 
Dwelling, Two-family. Any building containing only two dwelling 

units. 

Dwelling, MUltiple-family. Any building containing three or 

I 
I more dwelling units. 

Essential Service. The erection, construction, alteration, or 

maintenance by public utilities or municipal departments or 

I commissions, of underground or overhead gas, electrical, steam 

or water transmission or distribution systems, collection,

I 
communication, supply or disposal systems, including poles, wires, 

I mains, drains, sewers, pipes, conduits, cables, fire alarm boxes, 

traffic signals, hydrants and other similar equipment and ac-

I 
I cessories in connection therewith, but not including buildings 

reasonably necessary for the furnishing of adequate service of 

such public utilities or Borough departments or commissions or 

I for the public health or safety or general welfare. 

Family. Any number of individuals living together as a single

I house-keeping unit in a dwelling unit. 


I Fence, Height. The vertical distance between the ground directly 


under the fence and the highest point of the fence. 


I 

I Floor Area. The total of each floor of a building within the 


surrounding outer walls but excluding vent shafts, courts, 


I 
stairways and elevators. 
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I 
Frontage. The lot width measured along the property line I 
adjacent to the street ROW. 


Garage, Private. An accessory building or any portion of a main 
 I 
building used in connection with residential purposes for the 

Istorage of passenger motor vehicles. 


Grade (Averaqe Ground Level). The average level of the finished 
 I 
ground at the center of all walls to a building. In case walls 

are parallel to and within five feet of a public sidewalk, the I 
ground level shall be measured at the sidewalk. I 
Gross Floor Area. The total of each floor of a building within 

the surrounding outer walls but excluding vent shafts and courts, I 
stairways and elevators. 

I
Guest Room. Any room in a hotel, dormitory, boarding or lodging 

house used and maintained to provide sleeping accommodations for I 
not more than two persons. 


Home OCcuQation. An accessory use of a service character custom-
 I 
arily conducted within a dwelling, by the residents, which does I 
not involve the conduct of trade on the premises. 


Hotel. Any building or group of buildings in which there are 
 I 
guest rooms used, designed or intended to be used for the purpose 

Iof offering to the general public lodging on a day-to-day basis. 

Junked Vehicle. Any abandoned, wrecked or inoperable vehicle. I 
Junk Yard. Any space used for the storage or abandonment of 

junk or waste material including scrap metals or other scrap I 
materials, or for the dismantling, demolition or abandonment of I 

75. 
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I 

I automobiles, other vehicles, machinery or any parts thereof. 

I Loading Space. An off-street space or berth on the same lot with 

a building or structure to be used for the temporary parking of 

I commercial vehicles while loading or unloading merchandise or 

materials.

I Lot. A parcel of land occupied or to be occupied by a principal 

I use and having frontage on, or access to, a pUblic street. 

Lot, Corner. A lot situated at the junction of, and bordering

I on, two intersecting streets. A corner lot shall be considered 


I 
 to have two front yards. 


Lot Line, Front - Corner Lot. The lines separating the lot from 

I the street. 

I 
Lot Line, Front - Interior Lot. A line separating the lot from 

the street. 


I Lot Line, Rear. The line that is opposite and most distant from 


the front lot line, and in the case of irregular, triangular or 


I gore shaped lot, a line not less than 10 feet in length, within 


I 
 a lot, parallel to and at the maximum distance from the front 


lot line. 


I Lot Line, Side. Any lot boundary line not a front lot line or 


a rear lot line.

I Lot Depth. The average horizontal distance between the front and 

I rear lot lines measured in the mean direction of the side lot lines. 

Lot Width. The average horizontal distance separating the side 

I lot lines of a lot and at right angles to its depth. 

I 76. 
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I 
Motel. A group of one or more detached or semi-detached build- I 
ings containing two or more individual dwelling units and/or 

guest rooms designed for or used temporarily by automobile I 
tourists or transients, with a garage attached or parking space 

I
conveniently located to each unit, including groups designated 

as auto courts, motor lodges, or tourists courts. I 
Non-conforming Building. Any building or structure or any 

Iportion thereof, lawfully existing at the time this ordinance 

became effective, which was designed, erected. or structurally I 
altered for a use that does not conform to the use regulations 

of the zone in which it is located or a building or structure I 
that does not conform to all the height and area regulations I 
of the zone in which it is located. 


Nursery, Children's. Any home or institution used and maintained 
 I 
to provide day care for children not more than 7 years of age. 

IParking Space. Any automobile parking space not less than 180 

square feet in area. I 
Person. A natural person, his heirs, executors, administrators, 

or assigns, and also including firm. partnership. or corporation, I 
its or their successors or assigns, trust or other legal entity 

I
including the federal government. or the agent of any of the 

aforesaid. I 
principal Use. The major or predominant use of a lot or parcel 

of land. I 

I 
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I 
I Service Station. Any building, structure, premises or other 

space used primarily for the retail sale and dispensing of

I 
motor fuels, tires, batteries, and other accessories~ the instal-

I lation and servicing of such lubricants, tires, batteries and 

other accessories, and such other services Which do not 

I 
I customarily or usually require the services of a qualified 

automotive mechanic. 

~. Any words, lights, letters, parts of letters, figures, 

I 
I numerals, phrases, sentences, emblems, devices, trade names or 

trade marks by which anything is made known, such as are used 

to designate an individual, a firm, an association, a corporation, 

I a profession, a business or a commodity or product, which are 

visible from any public street or highway and used to attract 

I 
I attention. 

State Highway. A right-of-way classified by the State of Alaska 

as a primary, Secondary A or Sscondary B highway. 

I Street. A public right-of~way used as a thoroughfare and which 

I 
 is designed and intended to provide the primary means of access 


to property abutting thereon. 


I Street Line. The line of demarcation between a street and the 


lot or land abutting thereon. 


I 

I Structure. That which is built or constructed, a building of 


any kind, composed of parts jointed together in some definite 


manner. 

I (a) Mobile Home. Means any coach, mobile home, trailer or other 

I 78. 

I 
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I 
vehicle or structure designed or used for human dwelling or I 
sleeping purposes, and propelled either by its own power or by I 
any other power-driven vehicle to which it may be attached, 

whether such mobile home is designed or used for permanent I 
occupancy_ 

I
(b) 	 Person means an individual, partnership, firm, company, corp

oration, whether tenant, owner, lessee, licensee, or their I 
agent, heir or assign. 

I(c) 	 Mobile Home Space means a plot of ground containing not less than 

1800 square feet set up and designated for the use of a single I 
mobile home within a mobile home park. 

(d) 	 Mobile Home Park means any park, court, parcel or tract of land I 
designed or used for the purpose of supplying a location or 

I
accommodations for more than one mobile home, and shall include 

all buildings used or intended for use as a part of the equipment I 
thereof Whether or not a charge is made for the use of the 


mobile home park and its facilities. A mobile home park shall 
 I 
not 	include automobile or mobile home sales lots. I 

(e) 	 Mobile Home Sales Lot means a parcel of ground containing not 

less than 5000 square feet in area upon which unoccupied I 
trailers may be displayed for inspection and sale 

(£) .!!!li!:. means a mobile home unit. I 
Icommission means the Gateway Borough Planning and Zoning Commission. 

I 
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I 
I Assembly means the Gateway Borough Assembly. 

Chairman means the Chairman of the Gateway Borough. 

I 
I ~ The purpose for which land or a building is arranged, 

designed, or intended, or for which either land or a building 

is or may be occupied or maintained. 

I 
I Yard. An open unoccupied space, other than a court, unobstructed 

from thirty inches above the ground level to the sky, except 

where specifically provided by this Ordinance, on the same lot 

I on which a building is situated. 

Yard, Front. A yard extending across the full width of a lot

I 
measured between the front lot line of the lot and the front 

I building line. A corner lot shall be cQlsidered to have two 

front yards. 

I 
I Yard, Rear. A yard extending across the full width of the lot 

between the most rear main building and the rear lot line. 

Yard, Side. A yard on each side of a main building and extend-

I ing from the front lot line to the rear lot line. The width of 

the required side yard shall be measured horizontally fram the

I nearest point of a side lot line to the nearest part of the 

I main building. 

Zoning change. The alteration or moving of a use district 

I· 
I boundary; the re-classification of a lot, or parcel of land 

from one zone to another, the change of any of the regulations 

contained in this Ordinance. 

I 
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I 

Zoning Ordinance or Ordinance. The Gateway Borough zoning 

I 

Ordinance. 

I 

section 	27. Effective Date. 


This ordinance shall become effective thirty days after its 
 I 

passage 	and approval. Passed and approved this 7th day of August, 1967. 

ATTEST: 

I 
I 

L-~~~~~~J'~ 
Slajer 

Borough Clerk 

pre~cer . J;:> 

I 

/./ Donald E. ~ 
Borough chairman 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 
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I 
I 	 Sec. 49.15.260. Definitions. 

(a) 	 General Interpretation.

I 	 (1) Words used 1n the present tense include the future tense. 


I 
 (2) The singular number includes the plural. 


(3) 	 The word person includes a corporation as well as an 
individual.

I 	 (4) The word' Zot includes the word plot or pareeL. 

I 
 (5) The term BhatZ ia always mandatory. 


I 
(6) The word used or oaaupied ae applied to any land or building 

shall be construed to include the words intended~ arranged3 

or designed to be U8Bd 01' oocncpied.. 

(b) 	 SpecifiC Definitions. 

I 	 Accessory Building. A.detached build1ng~ the use of which is 

I· 
appropriate, subordinate and customarily incidental to tbat of 
the main building or to the main use of the land and which is 
located on the same lot as the main building or use. An accessory 
building shall be considered to be a part of the main building 
when joined to the main building by a common wall or when any 
accessory building and the main building are connected by a 

I breezeway. 

I 
Accessory Use. A use customarily incidental and subo~dinate 
to the principal use of the land, building or structure and 
located on the same lot or parcel of land. 

I 

Administrative Official. The person charged with the admini

stration aod enforcement of this chapter. 


Alley. A public way designed and intended to provide only a 
secondary means of access to any property abutting thereon.

I Alteration. Any change, addition or modification in the con
struction, location, or use classification. 

I 	 Apartment House. See Dwelling, Multiple. 

Area. Building. The total of areas taken on a horizontal plane

I at the main grade level of the principal building and all 
accessory buildings, exclusive of steps. 

I Automobile Wrecking. The dismantling of used motor vehicles 
or trailers or the storage or sale of parts from dismantled 
or partially dismantled, obsolete or wrecked vehicles. 

r 
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Boarding Bouse. A building other than a hotel where lodging, 
with or without meals, is provided for compensation for three 
or more persons, on other than a day-to-day basis and which is 
not open to transient guests. 

Building. Any structure built for the support, shelter or en
closure of persons, animals, or property of any kind. 

Building Code. The bUilding code and/or other building ragulations 
applicable in the City and/or Borough. 

Building Existing. A building erected prior to the adoption of 
Ordinance No. 20 or one for which a legal building permit bas 
been issued. 

Building Height. The vertical distance from the highest ground 
level grade of the building to the highest point of the roof. 

Building, Principal or Main. A building in which is conducted 
the principal or main use of .the lot on which said building is 
si~uated. Attached garages. porches and carports shall be con
sidered to be part of the principal building. 

Cover~ge. That percentage of the total lot area covered by 
principal and accegsory buildings. 

Dwelling. A building or any portion tbereof designed or used 
exclusively for residential occupancy including one-1amily. two
family and multiple-family dwellings. but not including sny other 
building wherein human beinga may be housed. 

Dwelling Unit. One or more rooms in a building designed 8S a 
unit for occupancy by one family for living or sleeping purposes 
and having a kitchen or kitchenette. 

Dwelling, One-family. Any detached building containing only one 
dwelling umt. . 

Dwelling, 'l:wo-femily. Any building containing only two d\OTelling 
units. 

Dwelling, Multiple-family. Any building containing three or 
more dwelling units. 

Essential Service. The erection, construction, alteration, or 
maintenance by public utilities or municipal departments or 
commissions, of underground or overhead gas, electrical, steam 
or water transmission or distribution systems, collection, 
communication, supply or disposal systems, including poles. wires, 
mains, drains. sewers. pipes, conduits, cables. fire alarm boxes, 
traffic signals, hydrants and other similar equipment and ac
cessories in connection therewith. but not including buildings 
reasonably necessary for the furnishing of adequate service of 
such publ~c utilities.or Borough departments or commissions or 
for the public health or safety or general welfare. 
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Family. Any number of individuals living together as a single 
house-keeping unit in a dwelling unit. 

Fence, Height. The vertical distance between the ground directly 
under the fence and the higbest point of the fence. 

Floor Area. The total of each floor of a building within tbe 
surrounding outer walls but excluding vent shafts, courts, stair 
ways and elevators. 

Frontage. The lot width measured along tne property line 
adjacent to the atreet ROW. 

Garage t Privat,e. An accessory building or any portion of a main 
building used in connection with residential purposes for the 
storage of passenger motor vehicles. 

Grade (Average Ground Level). The average level of the finished 
ground at the center of all walls to a building. In case walls 
are parallel to and within five feet of a public sidewalk, the 
ground level shall be measured at the sidewalk. 

Gross Floor Area. The total of each floor of a building within 
the surrounding outer walls but excluding vent shafts and courts j 
stairways and elevators. 

Guest Room. Any room in a hotel, dormitory, boarding or lodging 
bouse used and maintained to provide sleeping accommodations for 
DOC more than two persons. 

Home Occupation. An accessory use of a service character custom
arily conducted within a dwelling, by the residents, which does 
not involve the conduct of trade on t~e pr~mises. 

Hotel. Any building or group of buildings in whicb there are 
guest rooms used. designed or intended to be used for the pur
pose of offering to the general public lodging on a day-to-day 
basis. 

Junked Vehicle. Any abandoned, wrecked or inoperable vehicle. 

Junk Yard. Any space used for tbe storage Dr abandonment of 
junk or waste material including scrap metals or other scrap 
materials, or for the dismantling, demolition or abandonment 
of automobiles. other vehicles, machinery or any parts thereof. 

Loading Space. An off-street space or berth on the same lot with 
a building or structure to be used for the temporary parking of 
commercial vehicles nhile loading or unloading merchandise or 
materials. 

Lot. A parcel of land occupied or to be occupied by a principal 
ure and having frontage on. or access to, a public street. 
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Lot, Corner. A lot situated at the junction cf. and bordering 
on. two intersecting streets. A corner lot shall be considered 
to have two front yards. 

Lot Line, Front - Corner Lot. The lines separating the lot from 
the street. 

Lot Line, Front - Interior Lot. A line separating the lot frou 
the street.· 

Lot Line, Rear. The line that is opposite and lUost distant from 
the front lot line, and in the case of irregular~ triangular or 
gore shaped lot, a line not leB6 than 10 feet in length, within 
a lot, parallel to anG at the maximum distance from the front 
lot line. 

Lot Line, Side. Any lot boundary line not a front lot line or 
a rear lot line. 

Lot Depth. The average horizontal distance barvaen the front and 
rear lot lines measured in the mean direction of the aide lot lines. 

Lot Width. The average horizontal distance separating the side 
lot lines of a lot and at right angles to its depth. 

Motel. A group of one or more detached or semi-detached buildings 
containing two or more jndividual dwelling units and/or guest 
rooms designed for or used temporarily by automobile tourists or 
.transients, with a garage attached or parking space conveniently 
located to each unitt including groups designated as auto courts. 
motor lodges, or tourists courts. 

Non-conforming Building. Any building or structure or any portion 
thereof, lawfully exis~ing at the time Ordinance No. 20 became ef
fective. which was designed, erected, or structurally altered for 
a use that does not conform to the use regulations of the zone in 
which it is located or a building or structure ~hat does not con
form to all the heighc and area regulations of the zone in which 
it is located. 

Nursery, Children's. Any home or institution used and maintained 
to provide day care for children not more than 7 years of age. 

Parking Space. Any automobile parking space not less than 160 
square feet lu area. 

Person. A natural peTson. his heirs, executors, administrators, 
or assigns, and alsa inc.luding firm~ partnership, or corporation. 
its or their successors or assigns. trust OT other legal entity 
including the federal government, or the agent of any of the 
aforesaid. 

Principal Use. The major or predominant use of a lot or parcel 
of land. 
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Service Station. Any building, structure, premises or other 
space used primarily for the retail sale and dispensing of 
motor fuels. ti1:e6. batteries, and other accessories; the 
installation and servicing of such lubricants, tires, batteries 
and other accessories, and such other services which do not 
customarily or usually require the services.of a qualified 
automotive mechanic. 

~. Any words) lights, letters, parts of letters, figures, 
numerals, phrases, sentences~ emblems, devices. trade names or 
trade marks by which anything is made known, such as are used 
to designate an individual, a firm, an association, a corporation, 
a profeBsion. a bUSiness or· a commodity or product, which are 
visible from any public street or highway and used to attract 
attention. 

State Highway. A right-of-way classified by the State of Alaska 
as a Primary. Secondary A or Seconda~y B highway. 

Street. A public right-of-~ay used as a thoroughfare and which 
is designed and intended to Ilrovide the primary means of access 
to property abutting thereon. 

Street Line. 1~e line of demarcation between a street and the 
lot 	or land abutting thereon. 

Structure. That which is built or constructed. a building of any 
kind, composed-of parts jointed together in some definite manner. 

a. 	 Mobile 110111e. Heans any coach, mobile· home, trailer or 
other vehicle O~ structure designed or used for human 
dwelling or sleeping purposes. and propelled either by 
its own power or by any other power-driven vehicle to 
which it may be attached, whether such mobile home is 
designed or used for permanent occupancy. 

h. 	 Person. Means an indiVidual. partnership, firm, company, 
corpo-ration. whether tenant. owner, leasee, licensee, or 
their ,1gent. heir or asslg11. 

c. 	 Mobile Home Space. ~1eans a plot: of ground containing not 
less than 1800 square feet set up and designated for the 
use of a single niohile home wi thin a mobile home park. 

d. 	 Mobile Home Park. Means any park, court, parcel or tract 
of land designed or used for the purpose of supplying a 
location or accolamodations for more than one mobile hOlie, 
and shall include all buildings used or intended for Use 
as a part of the equipment thereof whether or not a charge 
is mada for the use of the mobile home park and its facil 
ities. A mobile home park shall not include automobile or 
mobile home sales lots. 
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I 
e. 	 Mobile Home Sales Lot:. I'feans a parcel of ground con


taining not less than 5000 square feet in area upon 

which unoccupied trailers may be displayed for inspection 
 I
and 	sale. 

f. 	 Ulli t • Heaus a mohlle home llui t . I 
\;olllmission. Neaus the KetchIkan Ga teway Borough Planning and 
Zontng Commission. I 
~el\lbly. Heans the Ketchikan Gateway Borough Assembly. 

Heans the Chairman of the. KfJtchtkan Gateway Borough. I 
Use. Tile purpose £OL' which luud or a building is arranged, de
;'i'gU6U, 01" intended, or fur which either laud 
or may be occupied or maintained. 

Yard. An open unoccupied space, other than a 
from l:hirL"Y lnchea above the ground level t.o 
where specifically provided by this chapt.er, 
which a building is situated. 

or a building is 

I 
court, unobstructed 

the sky J except 
on the same lot on I 

Yard, Front. A yard extending across the full width of a lot Imeasured between the front lot line of the lot and the front 
building line. A corner lot shall be considered to have two 
front yards. I
Yard, Rear. A yard extending across the full width of the lot 
between the most reat main building and the rear lot line. 

Yard} Side. A yard on each side of a main building and extending I 
from the front lot line to the rear lot 11ne. The ~dth of the 
required side yard shall be measured horizontally from the near
est point of a side lot line to the nearest part of the main Ibuilding. ' 

Zoning Change. The alteration or moving of a use district boundary; 
the re-classification of a lot, or parcel oE land from one zone to I 
another~ the change of any of the regulatioDs contained in tlds 
chapter. 

Zoning Ordinance ur Ordinance. 
Zon±ng Ordinance. (Ord. 20) 
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I 
I B. Comments on Specific Changes 

Attached Is a draft ordinance with all the proposed items for discussion incorporated. It should 


I be noted that If approved. legal non-conformlng signs could remain In place for three years after 

. the ordinance Is passed. Additional comments and discussion about specific proposed code 
changes are as follows: 

I 60.10.140, Definitions: 

§ign: IIArea" was added to include all areas visible from any public space, including from the 
water. While It can be argued that the water Is a right-of-way with regard to water access to 101sI off the road system, It Is not very clear. This amendment rectifies that. 

I Hanging and prolectlng signs: These were not previously defined by the Code. 

I 
Temporary Signs: Restrictlons on these sign types require a clear deflnltJon. It also Includes 
"mobile" signs - something not seen often in Ketchikan, but popular in bigger cities as a way to 
circumvent the sign ordinance. 

60.10.090 

I 
I (A)!1.t. Previously. real estate, construction. and polltJcal signs were not exempt from permitting 

requirements. Also. clarifying what drawings are required with applications makes review 
easier. 

(A}(2): This addresses a need for clarification on the deflnitIon of "Immediate premises", and 
deals with signs on multiple tenant buildings being placed on areas not adjacent to their actual 

I business. It also provides for directory slgnage to be placed on mUltiple tenant buildings. 
ensuring that all businesses get some exposure. 

I 

I 
 ~We have had numerous complaints about flashing LED type signage -and other slgnage 


that 15 annoying and inappropriate In a historic district. These type of attractors are becoming 

more and more popular as technologies improve and cost goas down. The last santence makas 


·Intermlttent signs such as the Welcome Arch and the neon Salmon landing Building Market 

signs exempt, as well as clocks and barber shop poles. 

I 
L8lC.Zt. Most sign codes address the removal of abandoned signs. Ours didn't This ractlfies that 
by requiring abandoned signs to be removed within sbc months. 

I 
(A){B): Roof signs are banned by many communities, and they have been an Item of great 
contention In Ketchikan. The Central Commerclal Zone should have slgnage reflecting a 
pedestrian scale. Roof signs violate that scale. They can also be dangerous In high winds. 

(AX9): This provides parameters for political signage and allows them to be placed without a 

I sign permit with certain restrictions. 

I 
(AX10): This allows "grand opening" signs and banners without a permit for a set short term 
period In all zones, including the Central Commercial Zone. 

I 
iA1tl1) and (8)(4); this replaces the previous code section regarding construction signs with a 
simpler version, and it now applies to all zones not just residential zones. 

I 5 
~1G:\P~rnING\lZONING\David\Downtovm\Bign code amandment5.tioc 
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I 
KETCHIKAN GAlf.WAY BOROUGH 

Scott A. UraodH'.rt(.h&en 
Bofousb Attorney I 
(907) 228-6635 
Faxl (901}247·6625 

!pl~~\ I 
sUfia~ Diokinson ~','-~PR 1 4: 1998 ' 
Planning Db:ecto.r Isao't~ A.' Brandt-8richliienS b~FROM & 
BoX'oqgh Attorney .' '.' 

'., 
Appi~aation of Sign Ordinance to I 
Pain~ing on a Re.i~ential Rooftop 

DATE: I 
~UjjSTIQJI; 

You requested that r advise as to whether a message painted on I
the top ofaxesidential roof would be s~bject to the Borough'a 
a1.<,1n coda. 

FAC~~: I 
You have adviled that an lnd!vlclual has palnt.ed a maaB:aga

including biblical quotation~ and symbols on their r$sidential 
rooftop.' The meas g6 i6 approximately 25 ,feet long and 20 feet 
high. It consist of white paint on black rooftop. It also 
implies inappropri te conduct on the part ot a George L., 
apparently referrip to the uphill neighbor George Lybrand. I

I am familiar ith this communication as it is directly b~low 
my house, and I can $ge it every day. I per~onally find it to be 
offensive a.nd inap ropriate, and interpret it a.s impugning the 
charaoter and reput tion of George Lybrand, the adjacent property Iowner. However, my eraonal reaotion does not affect my reading of 
the ~a.w regarding t 16 matter. 

131U:$f ANSWER: I 
The message de oribed above clearly does not qualify a3 a sign 

or advart~sin9" de ice permitted under RGB Code S 60.10.090. 
However I .1. t is unicear whether auch a communication method is 
prohibit~d by the B rough sign ordin~ce. I 
lU..§CUBSION I " 

IThe Borough 5i ordinanoe i~ set aut in KGB Code S 60.10.090. 
Sign~ are defined i~IKGB code § 60.10.140. The definition of sign
prov1des that a 6ig, i~: 

I ~ 
I 

I 


y war $, 9 ~, ears, pa fl 0 e ar5, 

figures, numara~s, phrases, sentences, emblems, devices, 


1 I 
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I 	 P.03 

I 

trade names or trademarks by' which anything' is made. 
known,; such ~~ ara used to designate an individual, a 
firm, a.n assooiation, a oorporation l a. pl=ofession, a 

I 
I ,business or a commodity or product,. which are visible 

from any public street' or highway' and used to attract 
attention. h 

' , 

, The communication deacribed would satisfy this definition as 
'words or phrases. 1;'he oommunication may be ',visible from a pu~lic . 
street or highway, but is not olearly noticeab~e in the traditionalI senae that a oonunercial sign 'direated to the street would .1;)$ 

,v,isible to a stre~t or,' highway.', It is unclear' whe~her' ·the 
cOlIUIluuioation ,is used to attract attention in general or lIl$relyI 	 attention from neighbors. ,It appears to be direotad primarily to 
the uphill neighbor 'and is not designed to ~ttract the attention of 
p~rsons passing on the adjacent roadway.

I Under these 'circumstances, ' it . is' uncle~ whether, this 
communicati~n would: fall into the ~atego~ of Msign.~ . 

I In the event triat the oommunioation qualifies as a sign, it is 
not of the type g~nerally regulated by KGB Code S 60.10.090. This 
code s6ction r in context, apparently addresses oommercial 
communication or other communication ~elated to the business or 
activity engaged in ~n the immediate premises. The communioation 
at issue here does not f all into that category. ' , 

As a result of 'the ambiguity' AS to both the definition of signI 	
I 

and the purposa. o;f the code as it relates to this type of 
communication, it ~s doubtful that the Borough could successfully 
purs~e prosecution of a violation of the Borough Code relating toI this communication.. 'Hawever, if;;. ia quite 'possible' that .this 
corumunicauion may e}t~ose the owner or occupant of the residence to 
potential civil liab1lity for a libel or defamation claim. Such a 
claim would be a civil matter betwe$n the' person making theI communication and the target of the communication. 

I 	 If you have any othe~ questions; please oontaot me at your
convenience. 

I cc: Georgianna Z~erle 
Borough Manager 

I 

I 

I 
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KETCHIKAN GATEWAY BOROUGH 
planning Depa.rtment e 344 Front Street eKewhikn, Alallka 99901 ph: 228-6610 Fax 247-8439 
 I 


I 

October 5, 2005 

I 

Leta Trask 

498 N. nnd St. 

Springfield, OR. 97478 
 I 

RE: Sign Permit Request for 7131715 Hill Road, City of Ketchikan. I 

In your letter dated August 10, 2005 you have advised that you intend to paint symbols on your 
roof at7131715 Hill Road. You have verbally assured that the symbols, murals, and sayings wi.il 
not be directed at any public area or roadway. The symbols shall not advertise any commodity or I 

product, designate an individual, a fum, an association, a corporation, a profession, or a business. 
Further you have advised that your designs are not intended to attract attention. If this is the I
case, than you are not required to obtain a Borough Sign Permit for such an application. Your 
proposal does not require a Sign Permit because it does not meet the definition of a sign wider 
Borough Code. I 

If you have any questions or need any additional information, call the Planning Department at 
228-6610. I 


I
Erin Reeve, Assistant Planner 
Department of Planning and Community Development 

I 

Cc: David Taylor, Principle Planner 
Scott Brandt-Erichsen, Borough Attorney I 


I 

I 

I 
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I' 
I 1G Ketchikan Gateway Borough 

RE: PAINTED SlGN ON THE ROOF OF 7131715 Hlll ROAD. 

I 

}
V RECEIVED 

KETCHI'fAN GATEWAY BOROUGH 

JUL I U 2007 

CLERK'S OFFICE 


Attachment (1) - sketch showing property locations in relation to the property at

I 713/715 Hill Road. 


Attachment (2) - two pages regarding the Borough sign ordinance. 


I Attachment (3) - Photo showing sign which can be viewed from Hill and Denali. 


I 
The Lybrand's have been in court twice regarding the messages painted on 

the roof of 713/715 Hill Road. %) tG me court ordered the signs to be painted so

I the messages would be unreadable. However, a partial message and flowers and stick 
figures remained. 

I Finally, in August 2005 the sign was completely obliterated and the court 
dismissed the case in June 2007. It must be noted that the owners of 713/715 Hill Road 
do not live in Ketchikan but return to the house for a period of time during the 
summer. On June 28, 2007, the owners returned and a new sign was painted on the

i roof during the time the owners were in residence .. 

I 
Because' of the decrease in value of tbeir property at 731 Hill Road due to the 

view of the unsightly signage, in 2005 the Lybrand's property assessment was 
lowered 10%. 

We, the undersigned, request the Ketchikan Gateway Borough take any and all

I .action required to have the sign removed. 

I 
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60.10.090. Signs and advertising devices. 
(A) 	 General requirements:I 	 . 

I 
(1). A pennit shall be obtained from the adm:i:nistrative official for this chapter [title] prior to 

the installation of any exterior sign, nameplate, advertising sign or advertising structure 
ex~epting those 1 ess than two (2) square feet in area and temporary construction, real estate, 

I 
and political signs that meet the provisions ofthis ordinance. Sign pennit applicntions shall 
include plans for all signs to be placed. The planssball Hlustrate sign elevations, cross 
sections, dimepsions, placement on the site, materials, cOlors, and lighting, deBigned to 

I 
withstand high winds. Construction and erection ofsigns shall be in accordance with this 
chaPter [title]. 

(2) 	 Signs p~rrnitted under this section shall advertise only the business or activity engaged in 
on the immediate premises. In the case of building compJexes with multiple tenants, 

I 
I immediate premises shal1 be considered the actual store frontage or parts of the building 

adjacent to leased space. Subject to the other requirements of this. ordinance. one (I) 
directory sign that lists all commercial tenants in a building complex is allowed per 
building fayade, either mounted flush or a.s a free-standing or monument sign. 

(3) No sign shall be erected at any location where, byreBBon ofthepositlon, shape or color of

i such ·sign, it may interfere with, obstruct the view of, or be confused with any aufuoiized 
t:rnffio sign, signal or dcyicc. 

I (4) No sigQ..Bhall beplaced within forty (40.ffeet ofany intersection m~asured at the center line 
ofllie inttmlecting streets. 
~...............w • ir," r' lttf : ~~. , ___ ~·_~_-·_":'__ ·.~:'~-·':"""~--I-·· 

(5) Flash.i.n,g signs and intermitt611t illuminatipn are permitted only in c~ercia.l and 

I 
I industrial zones. with the exception of the Central Commercial Zone, where flashing, .; 

bJ!"!~I1.:~id* }?.t~~f~-mU..~lt.~t¢ .!!i~ .vis:ibJt)_ JF.o:m t4~ ~t.fifiQr.Qf ~ 9W1w~a:rt!" 
~o1;t.!'.b!tmvmt1tt!J:9f.~..P.t;i,~R~.t..~~~rrtly ill~C;~ ~~_pfJit:tf.Uf.hlfll·symbols. 
rev,olvinp lo.ml,er :,.r:;'V~~~t'~::-~-d1::t~~r:~~l."hnn nnlf'~oq. Anrl c1Q~kB.",""'..............~~~ •.:._".,~.. ......;.:~•. .,. •. __ :>. ~ .... _ ... _. :.~; : " .•t", ;'.. ,. ... '.,
" ~ 	 p •••• • ••' •••• 

\.,j' :;nJ::"71:J~1~. P1':.~~ ;li il.',..'j'1 i:h~·::·.;::·~~·: {j}' r ~i;': .. '~ .':}; _ 

I (6) In all resfdential zones, lighting shall be indirect and shielded from adjacent property. 

:.. ;.:~1ilZ~.;:i. t::·;.:Jir::.w~ ~~·;.:J.i:~·~·':I':':':~' ~.:... ~ .. _~:.: .. :. ;:":' . '. ' .: -' .. -:-. -,. ..by AP~~~...sllil.1l be_rCIno¥oo by..ilie.property.ownerwithin s~x (e)months of the 
ceB,!!a,tiOl! ofthe advertised 'business or activity.

t~:.:"; (8) RQ9t~m"()\lnted sigQ5. inc1udiilg any 8igq~.P~ted Qn·the roofsurface, but excepting~ 
rj~:-il- . mounted 9n a marquee or canopy,. are p~bhibi~~.· . 

.. 

I 
. (9) Political signs up to sixteen (16) square reet each on residential property and up to thirty

two (32) square feet on commercial or industrial property may be displayed on private 
. property without a sign permit. Signs max be installed no BoonerIhmtWmbumiJe.d.iMenty _ 

(120) days prior to the election date and shall be removed within five (5) working days after 
the clection date. Political sigiis not relating to a specific election shan be limited to a 
dis~lBY period not to exceed sixty (60) days within one (1) calendar year. Unlighted 
political sigrul ofup to four (4) square feet may be.displayed on private property·up to one 
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_/C ..~ 	 .._ ____.__ . __ __ .____ _ __--_..~. -_.- ._ _________~	 . - . _ 

/ computer ~enerated accofQ,....g to the.specifications o~ the digital mapping program, which s~e~i:ficati~ns 
are on file ~ the department ofpIannmg and commurnty development and available for -pubhc mspection 

/ and copying. 

Open storage: The unenclosed storage ofproperty includingbut not lirrrited to: appliances,.equipment, gear 
machinery, material supplies~ p~oyis}o~, to~!~ ~C!.?ds and portions thereof for a period exceeding si~ty 
(60) days. This definition does not include the display ofmerchandise associated with a bonafide retail 
business. Unenclosed, for the pmposes of this definition: ·shall mean located outside a fully enclosed 
building. 

,. . 
PerSon: A natural persoI\;' his heitS; '~execntdtS; a.dmii:tistiatdts..ot-aSSi~d-alro-mcli1diii&-finn~-
partnership or cOI}lOratioI), its or thelfsuecessoIS or assigns, trust or'Qj:herlegal-entity; incloding the,federal 
government, or the age,nt of any ofllie aforesaid.. 

. 
Place: A street with uSQal av~age 9aily traffic of0 to 100 trips per day usually a dead-end str~et 

j: ; · ~c 	," ".:..: ! ~ • 

Prindpa/ use: The maj9r 4?~_pi~~JI)~ltIWrise of a lot or parcel of land. 
• r _ ' ,," :~;•.•:~'. :'·f ~' j ' : 

. ". :,fu .. » ';-	 . : ,. ~ . J. . • . '. . 

Residential kennel: A:pyloro(i?fewIses ?ii which not more than six (6) household pds arekepi for 
co~ensation. . .. :.:.' ::; .:=.::~~~:~;~,:: ~.:,:. .'. .. _:, ' :'.~ . _ - .. . .. 
Service ~ation: Any b}ljJdijf.g, structure, premises or other space used primarily for the retail sale 8nd 
dispensing of mpior :~els-;, m:~S; ~atteries -an~ofueraccessories; the installation and servicing o~ such 
lubrican~ ' tires; b~tter.res lmc;I PtIfer '~ccessones~ 'andSucb oilier services which dq not CllStO\Dari1y or 
us-uaJ1y r~quire tIie services 01-8:.C}l:jaJified aUtomotive mechani£. . ,. . 

Sight obscuring enclos~!!~A method of~su~y s~eldin~or ~bscuring one a~uttin..& or:nemny stI"9ctm~or 
use from anoffieroyaooarcr or cIuiln-lii.il{ fence WIth slats, wall or berm, or by densely planted vegetation 
that is at least eight (8) feet in height. . " I 

'" 

.... ;. ....• ~,~"" as.areitsedro--designate an individual, a 
an as:;:OCllaUon. fifi<li'ihf>:Rq or a'commodity·orproduct, which are visible 

. &fu. any public area and 

.,.'-,. -Sign,Ah~doned: Any sign \o~sjgrfsffub~e id'entuyilig it~se or activity that H~ ceased to occupy'the site 
for a period greater than six (6) mOll~s. 

. / .";:" ~.' : 

, .: v · . ' 

Sign A~a:~~hich is also:the sign area-ora Wan·SIgn ~r other·mgDwiTh·oiiTyone 
face) shall be computed'by means of~e ~a1lest sqnare~ circle, rectangle,:triangle, or combination thereof 
that will encompass the extreme liIDits ofthe writing, repte~entatjoD, emblem, or other display, together 
with any material or color fonning an integra) part ofthe background ofthe display or used to differentiate 
the sign from the backdrop or structure against which it is placed, but not ~c1u~g any. mPQrtin.g 
-fiamework, bracmg, or decorahve fence orwaIIwhen such fericeor-wall otherwis~TDeets zoning regulation 
and is clearly incidental to the display itself. 

I 

I 


1 .,. 

; 	
I 
I 
I 
I 
i 

I 
I 
I 
I 

Sign, Construction: A sign placed at a construction site identifYing the project or the name oftbe architect, 
engineer, co;ntractors, financier or other invo1ved.parties. 
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Mir~" 1 to Downtown Business Owners 
prk.. ..iO the meeting of August 24, 2004 

You are invited to a 

Public Work Session 
with the Planning Department and the _ 

I<.etchlkan Gateway Borough Planning Commission 

i 
 Tuesday, August 24, 7prn
I 

I 

I at the City Council Chambers to discuss possible 

! amendments to the 
I 
 -Downtown Signage Ordinance (60.10.090) i 

I

I 

I
I 


Yout input is importan~ and we would welcome your attendance at the 

Planning Commission wotk session. Copies of the draft ordinance that the 

Pl~g Commission will be discussing and tevising axe available at the 


Planning Departmen~ 344 Front Street. 

Ifyou have any questions, please call me at 228-6610. 


David Taylol: 

Principal Planner 


Ketchikan Gateway Borough 

Department ofP)guning and Community Development 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 


FIRST JUDICIAL DISTRICT AT KETCHIKAN 


KETCHIKAN GATEWAY BOROUGH, ) 
) 

Plaintiff, ) 
) 

v. 	 ) 
) 

LETA TRASK, 	 ) 
) 

Defendant. ) 
) 

MEMORANDUM AND ORDER 

Ms. Trask moves for summary judgment. The Ketchikan Gateway Borou 

(KGB) opposes her motion. Oral argument occurred on October 24, 2008. The court took th 

matter under advisement The court requested additional briefing. The briefing was complete 

on March 27, 2009. Ms. Trask's motion is, for the following reasons, granted in part and denie 

in part. 

I. ISSUES 


The potential issues are: 


a. 	 Whether Ms. Trask's writings constitute a "sign" under KGB Code § 
60.10.140(B); 

b. 	 Whether Ms. Trask has standing to assert that KGB Code §§ 
60. 1 0.090(A), (B) are unconstitutional; 

c. 	 Whether KGB Code § 60.10.090(A)(8) contains unconstitutional content 
based restrictions on speech. 

d. 	 Whether KGB Code § 60.10.090(A)(8) is impermissibly overbroad. 

e. 	 Whether KGB Code § 60.10.090(A)(8) is void for vagueness. 
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f. 	 Whether other provIsIOns III KGB Code §§ 60.10.090(A), (B) are 
unconstitutional. 

II. FACTS 

a. KGB Ordinances 

KGB Code § 1.10.020, in part, provides: 

In the construction of the KGB Code, and of all ordinances and resolutions, the 
following rules shall be observed, unless such construction would be inconsistent 
with the manifest intent of the assembly or repugnant to the context of the 
provisions hereof, or to the law. 

(1) 	 Interpretation. In the interpretation and application of any provision ofthe 
KGB Code, it shall be held to be the minimum requirements adopted for 
the promotion of the public health, safety, comfort, convenience and 
general welfare. Where any provisions of the KGB Code impose greater 
restrictions upon the subject matter than the general provisions imposed by 
the KGB Code, the provision imposing the greater restriction or regulation 
shall be deemed to be controlling. 

(s) 	 Nontechnical and technical words. Words and phrases shall be construed 
according to the common and approved usage of the language, but 
technical words and phrases and such others as my have acquired a 
peculiar and appropriate meaning in law shall be construed and understood 
according to such meaning. 

(w) 	 Or, and. "Or" may be read "and," and "and" may be read "or" if the 
context requires it. 

KGB Code § 1.10.045 provides: 

Severability. Any ordinance heretofore or hereafter adopted by the assembly 
which lacks a severability clause shall be construed as though it contained the 
clause in the following language: "If any provision of this ordinance, or the 
application thereof to any person or circumstances is held invalid, the remainder 
of this ordinance and the application to other persons or circumstances shall not 
be affected thereby." 
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KGB Code § 60.1 0.0901
, in part, provides: 

(A) 	 General Requirements: 

(1) 	 A permit shall be obtained from the administrative official for this 
chapter [title] prior to the installation of any exterior sign, 
nameplate, advertising sign or advertising structure except those 
less than THREE (3) square feet in area and temporary 
construction, real estate, GOVERNMENTAL NOTICES, 
GOVERNMENTAL PUBLIC SAFETY SIGNAGE, and political 
§iw PROVIDED that SUCH SIGNS OR NOTICES meet the 
provisions of this ordinance. Sign permit applications shall include 
plans for all signs' to be placed. The plans shall illustrate sign 
elevations, cross sections, dimensions, placement on the site, 
materials, colors, and lighting, designed to withstand high winds. 
Construction and erection of signs shall be in accordance with this 
chapter [title]. 

(2) 	 Signs permitted under this section shall advertise only the business 
or activity engaged in on the immediate premises. In the case of 
building complexes with multiple tenants, immediate premises 
shall be considered the actual store frontage or parts of the-building 
adjacent to lease space. Subject to the other requirements of this 
ordinance, one directory sign that lists all commercial tenants in a 
building complex is allowed per building facade, either mounted 
flush or as a free-standing or monument sign. 

(3) 	 No sign shall be erected at any location where, by reason of the 
position, shape or color of such sign, it may interfere with, obstruct 
the view of, or be confused with any authorized traffic sign, signal 
or device. 

----._--_ .__ ..._--_._-_._-_ 	 ---_.__ ._------ ..__ ..._.-_._ .. 	 ~-'----"-'-'-

1 
 The KGB revised its sign ordinances on November 15 2004 and January 21, 2008. 
provisions added in 2004 are underlined. The revisions made in 2008 are in capitals. 
Recitals portion of the 2004 Ordinance (No. 1328A) provide, in part, that: 

A. These amendments are presented at the request of the Ketchikan Gateway Boroug 
Planning Commission and the Borough Assembly, as established as part of the approved Zonin 
Reform priorities, Phase 1. 

B. The intent of this ordinance to amend Title 60 of the Code of Ordinances is t 
improve the sign ordinance in order to better reflect and support the desired character an 
development patterns of the community, and to further promote and enhance Ketchikan' 
development as a regional center for business and tourism. 
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(4) 	 No sign shall be placed within forty (40) feet of any intersection 
measured at the center line of the intersecting streets. 

(5) 	 Flashing signs and intermittent illumination are permitted only in 
commercial and industrial zones, with the exception of the Central 
Commercial Zone, where flashing, blinking, or intermittently 
illuminated signs visible form the exterior of a building are 
prohibited with the exception of intermittently illuminated neon 
non-textual symbols, revolving barber shop poles, and clocks. 

(6) 	 In all residential zones, lighting shall be indirect and shielded from 
adjacent property. 

(7J 	 Abandoned signs shall be removed by the property owner within 
six months of the cessation of the advertised business or activity. 

(ID 	 Roof-mounted signs, including any signs painted on the roof 
surface, but excepting those mounted on a marquee or canopy, are 
prohibited. 

(2) 	 Political signs up to 16 square feet each on residential property and 
up to 32 feet - on commercial or industrial property may be 
displayed on private property without a sign permit. Signs may be 
installed no sooner than 120 days prior to the election date and 
shall be removed within five working days after the election date. 
Political signs not relating to a specific election shall be limited to 
a display period not to exceed 60 days within one calendar year. 
Unlighted political signs of up to four square feet may be displayed 
on private property up to 180 days prior to the election and shall be 
removed within five working days after the election date. 

QQ) 	 During a 'grand opening' not to exceed 14 days, temporary grand 
opening sings of up to twenty four (24) square feet may be 
displayed on the premises in all zones without a sign permit and 
regulations with respect to sign area, placement, and sign type, 
with the exception that not more than one grand opening event 
may be advertised at any business location within any 12 month 
period; provided that each separate business location within a 
multiple-business complex shall be entitled to a grand opening 
event separate from a grand opening event for the complex as a 
whole. 

ill) 	 Temporary construction signs may be displayed without a sign 
permit in all zones, limited to a total sign area of 32 square feet per 
construction site, displayed no longer than one year, and removed 
no later than 10 days after completion or occupancy of the project. 
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(12) 	 SIGNS ERECTED BY GOVERNMENT AGENCIES FOR 
PUBLIC SAFETY OR PUBLIC NOTIFICATION MAYBE 
ERECTED IN ANY ZONE WITHOUT A PERMIT. 

(B) 	 Signs permitted in residential zones: 

(1) 	 Real estate signs: One (1) sign not exceeding two (2) square feet 
advertising only the sale, rental or lease of the building or on 
premises on which it is maintained is allowed without a pennit. 

(2) 	 Subdivision signs: Signs advertising the sale or lease of lots or 
buildings within new subdivisions of at least two and one-half (2
112) acres are permitted providing they are non-illuminated or 
indirectly illuminated and do not exceed fifty (50) square feet in 
area. Not more than one (1) such sign shall be located in each 
major approach to the subdivision and the front, side and year yard 
requirements applying to principal structures shall apply to the 
location of such signs. The display of such signs shall be limited 
to a period of two (2) years. Prior to the expiration thereof, the 
applicant may request an extension from the board of adjustment. 
The sign shall be removed prior to the expiration of the two (2) 
year period or extension thereof. If the sign has not been removed, 
the city or borough may enter upon the premises upon which the 
sign is located and remove such sign at no liability to the city or 
borough and at the expense of the owner. 

(3) 	 Bulletin boards: Bulletin boards used to display announcements of 
meetings to be held on the premises on which such boards are 
located shall be permitted for churches, schools, community 
centers and public, charitable or institutional uses. 2 Unless 

2 
 KGB Code § 60.10.025(e) provides that the RM Zone (Medium Density Residential Zone) "i 
established to provide for areas where a predominantly medium density residential developmen 
is desirable. Nonresidential uses are permitted or prohibited on the basis of their compatibilit 
with the residential character of the environment." 

KGB Code § 60.10.035 and § 60.10.040 provide that: the "principal uses" in the RM Zone are: 
"(a) One (1) and two (2) family residences. (b) Twinhouse dwellings ... (c) Temporary uses an 
buildings subject to the requirements listed in section § 60.10.107."; and, the "accessory uses' 
are: "(a) private garages and required off-street parking; (b) Greenhouses and toolsheds; (c 
Home occupations under the conditions listed in section § 60.10.095; (d) Other uses an 
structures customarily accessory and clearly subordinate to permitted principal uses; (e) Non 
commercial telecommunications antennas which are attached to a permitted structure and whic 
will not create a nuisance or hazard as set forth in § 60.10.117." And KGB Code 
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otherwise permitted in the zone, such signs shall contain no more 
than twenty (20) square feet in area; may be used as all signs; may 
be used as ground signs when located a minimum of ten (l0) feet 
from the street lot line; may be indirectly illuminated; and one (1) 
such sign shall be permitted for each street frontage. 

(4) Signs identifYing home occupations and cottage industries:3 One 
(1) sign per use not exceeding two (2) square feet in area. Such 

60.10.040(B)(3)(b) provides that the planning commission can permit: "... Public utility an 
community facilities, churches, convents, marinas, libraries, museum and art galleries, da 
nurseries, children's homes, orphanages, community and recreational clubs, hospitals 
sanitariums, nursing homes, homes for the aged, convalescent homes, schools (public an 
private), professional-medical and dental clinics (occupied by ten (10) or less persons), funera 
and mortuary establishments, and cemeteries and related uses." 

KGB Code § 60.10.032(A)(3) provides that the planning commission can permit conditional use 
in a Rural Residential Zone which include: "(a) Public utility, police and fire protection facilities 
parks, libraries, elementary and secondary schools, and marinas." 

KGB Code § 60.1O.033(A)(3) provides that the planning commission can permit conditional use 
in a Suburban Residential Zone which include: "(b) ... Public Utility and community facilities 
churches, marinas, day nurseries, community and recreational clubs and public schools." 

KGB Code § 60.10.035(A)(3) provides that the planning commission can permit uses in a Lo 
Density Residential Zone which include: "(g) Public utility facilities, community facilities 
churches, marinas, day nurseries, community and recreational clubs and public and privat 
schools." 

KGB Code § 60.10.037(A)(3) provides that the planning commission can permit uses in 
Neighborhood Residential Zone which include: "(e) Public utility facilities, community facilities 
churches, marinas, day nurseries, children's homes, orphanages, nursing homes, homes for th 
.aged, convalescent homes, community and recreational clubs and public and private schools." 

The planning commission may permit "tax-exempt uses" in a Low Density Residential Zon 
(KGB Code § 60.10.035(A)(3)(a)), a Neighborhood Residential Zone (KGB Code 
60.10.037(B)(3)(a)), a Medium Density Residential Zone (KGB Code § 60.10.040(B)(3)(a)) 
and a High Density Residential Zone (KGB Code § 60. 10.045 (A)(4)(a)). 

3 Home occupations are permitted "accessory uses" in a Rural Residential Zone (KGB Code § 
60.10.032(A)(2)(c)), a Suburban Residential Zone (KGB Code § 60.10.033(A)(2)(c)), a Lo 
Density Residential Zone (KGB Code § 60.10.035(A)(2)(c)), a Neighborhood Residential Zon 
(KGB Code § 60.10.037(B)(2)(c)), a Medium Residential Zone (KGB Code § 60.10.040(B)(2)) 
a High Density Residential Zone (KGB Code § 60. 1 0.045(A)(2)). Cottage industries can b 
permitted conditional uses in a Rural Residential Zone (KGB Code § 60. 1 0.032(A)(3)(c)), 
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(C) 


sign shall be no closer than ten (10) feet to any property line or 
shall be flat against the building. No lighting is permitted.4 

(5) 	 Signs jor noncomforming uses: A legal nonconforming use in a 
residential zone may have one (1) sign per property, unlighted, and 
no larger than twenty (20) square feet in area. Such signs shall be 
flat against the building or shall be located no closer than ten (10) 
feet to any property line. 

Signs in commercial and industrial zones, with the exception of the 
Central Commercial zone: 

(l) 	 Signs located flat against a building or a marquee. 

(2) 	 Two (2) ground poles or projecting signs per business not to 
exceed fifty (50) square feet in area, provided that signs projecting 
beyond the lot line may be no closer than six (6) inches from the 
curbline and must be at least eight (8) feet above the finished 
sidewalk grade. Free-standing signs can be no taller than thirty 
(30) feet maximum. 

U) 	 Each multiple-business complex is allowed one monument or 
ground pole per street frontage ~or a directory sign. The sign area 
of each such directory sign shall not exceed sixteen (16) sguare 
feet plus six (6) square feet per separate business advertised, but 
not larger than sixty-four (64) sguare feet. 

(±) 	 One hanging sign is allowed per tenant per street frontage entry, 
provided that each sign cannot exceed ten (10) square feet total, 
and must be mounted such that it is no closer than twelve (12) 
inches from the curb line and there is at least eight (8) feet of 
clearance above the finished sidewalk grade, with the exception 
that signs hanging under an existing canopy that is less than eight 
(8) feet six (6) inches above the finished sidewalk grade must have 
at least seven (7) feet of clearance above the finished sidewalk 
grade. 

Suburban Residential Zone (KGB Code § 60.10.033(A)(3)(d», a Low Density Residential Zon 
(KGB Code § 60.10.035(A)(3)(h», a Neighborhood Residential Zone (KGB Code § 
60.10.037(B)(3)(f), and a Medium Density Residential Zone (KGB Code § 60.10.040(B)(3)(a». 
4 Prior to the 2004 revisions, KGB Code 60.1 0.090(B)( 4) contained a provision which addresse 
construction signs. This and other portions of the ordinance deleted in 2004 are not being se 
forth herein. 
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(2) 	 Temporary signs, as defined in 60.10.140, not exceeding fifty (50) 
square feet in area and advertising specific events are allowed with 
a sign permit. The purpose of the following limitations on banner 
or peImant signs is to ensure that barmer or pennant signs are not 
used as permanent signs. 

~) 	 Noncommercial banners or pennants may be erected no 
sooner than ten days prior to the event advertised ... 

(12) 	 Commercial banners or pennants ... 

ill) 	 Signs in the Central Commercial Zone: 

(1) 	 Permanent wall signs, located flat against a building, parapet, or a 
marquee, are permitted provided that the total sign area of all wall 
signs does not exceed ... 

(1) 	 One projecting permanent sign, not to exceed 50 square feet is 
allowed per street frontage or business facade ... 

(1) 	 One hanging sign allowed per tenant per street frontage entry, 
provided-that each sign cannot exceed ten (l0) square feet total ... 

(1) 	 Window signs of any content are allowed to be placed without a . 
permit, provided that no more than 40% of the total window 
surface per business is obscured ... 

(2) 	 Permanent signs are not allowed to be placed upon a structure in 
any manner so as to disfigure or conceal any window opening ... 

Each 	 multiple-business complex is allowed one monument or 
ground pole sign per street frontage for a directory sign. The sign 
area for each such directory shall not exceed ... 

CD 	 Temporary signs, banners, streamers, pennants, blimps, balloons, 
and non-rigid vinyl or other synthetic material signs are not 
permitted. Exceptions: Political signs per 60.1 0.090(A)(9), state or 
national flags, restaurant menu displays, temporary 'grand 
opening' signs on display for fourteen (14) days or less per 
60.10.090(A)(10), portable sandwich board signs no larger than 
twelve (12) square feet per face placed on private property or in 
association with a permitted concessionaire's stand and displayed 
less than twelve (12) hours per day, and temporary non
commercial banners over a public right-of-way for advertisement 
of civil or special community events of civic or special community 
events for no longer than thirty (30) days per event, 
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La) 	 All signs, with the exception of window signs, that advertise a 
specific offer or a product's price, are prohibited. 

(2) 	 Signs that contain luminescent ... are prohibited ... 

(E) 	 Signs in Public Lands and Institution Zones: 

(1) 	 Indirectly illuminated flush, pedestal mounted, or bulletin board .. 
. signs are permitted, not to exceed thirty (30) square feet per street 
frontage. 

(.E) 	 Signs in the Future Development zone: 

Q) 	 For signs identifying home occupations and cottage industries, one 
(1) sign per use not exceeding two (2) square feet ... 

Q) 	 For signs identifying lodges or hotels, one 0) sign not exceeding 
twenty (20) square feet ... 

(0) 	 Elimination ofnonconforming signs: 

(1) 	 Signs which do not conform to the requirements of this chapter 
[title] shall be brought into compliance or eliminated within three 
(3) years from the passage of this ordinance, with the exception of 
nonconforming temporary signs, banner signs, or flashing or 
blinking signs, which must be removed within 90 days ... 

Q) 	 A nonconforming sign shall lose its legal, nonconforming status if 
the sign is altered in any way in structure, color, or copy, or is 
substantially damaged, relocated, or replaced. 

(2) 	 The code administrator shall order the removal of any sign erected, 
installed, or allowed to remain in violation of this chapter. He or 
she shall give at least 30 days notice in writing to the owner of 
such sign, or of the building, structure, or premises on which such 
sign is located, to remove the sign or bring it into compliance with 
this chapter. The director may order removal of the sign at the 
expense of the premises if compliance with the written order is not 
obtained. In the case of temporary signs, banners signs, portable 
signs or pennants, only seven days' notice need be given. 

KGB Code § 60.10.140(B)5 includes the following definitions: 

5 This Code section was also revised by Ordinance 1328A, and the additions are underlined. 
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Sign: Any words, lights, letters, parts of letters, figures, numerals, phrases, 

sentences, emblems, devices, trade names or trademarks by which anything is 

made known, such as are used to designate an individual, a firm, an association, a 

corporation, a profession, a business or a commodity or product, which are visible 

from any public area and used to attract attention. 6 


Sign, abandoned: Any sign or sign structure identifying a use or activity that has 
ceased to occupy the site for a period greater than six (6) months. 

Sign Area: The area of sign face (which is also the sign area of a wall sign or 
other sign with only one face) shall be computed by ... 

Sign, Construction: A signed placed at a construction site identifying the ... 

Sign, Hanging: Any sign hanging under a canopy or marquee mounted 
perpendicular to a store frontage ... 

Sign, Permanent: Any sign built out of pennanent , rigid materials, advertising the 
name of a business, category, location, type of product, or service provided ... 

Sign, Projecting: Any sign that protrudes from or is mounted perpendicular to 
any flat surface on a building ... 

Sign, Roof A sign projecting over the coping of a flat roof,· or over the ridge of a 
gable, hip or gambrel roof, and supported by or attached to said roof, or any sign 
that uses the roof for support. 

Sign, Temporary: Any banner, pennant, valance, or advertising display 
constructed of cloth, canvas, light fabric, cardboard, wallboard,· vinyl, plastic, or 
other non-permanent material .. . to be displayed for a short period of time 
advertising any sale, price, offer, event, or product. ..This term shall not include 
signs advertising real property for sale or rent. 

Sign, Wall: A sign applied to or mounted flush to the wall of a building or 
structure ... 

Sign, Window: Any sign painted on , placed in ... any v.rindow exclusive of 
merchandise on display which is intended to be seen from the exterior. 

b. Ms. Trask's Evidence 

Ms. Trask has presented evidence that: 

The definition of "sign" was codified in 1969 and remained unchanged until the change t 
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l. 	 She is the owner of a residence at 7131715 Hill Road in Ketchikan .. 

2. 	 The residence is located in a Medium Density Residential Zone. 

3. 	 She had biblical passages painted on the roof of the residence as early as 
April 1988. . 

4. 	 The KGB Attorney, in an April 14, 1998 letter to the KGB Planning 
Director and copied to the KGB Manager, advised that 25 foot by 20 foot 
"biblical quotations and symbols" painted in white on Ms Trask's roof at 
the Hill Road house appeared to be directed at her neighbor, Mr. Lybrand, 
and were not designed to attract the attention of persons passing by on the 
adjacent roadway so it is unclear whether it qualifies as a "sign" and, if it 
does, 

"it is not the type generally regulated by KGB Code § 
60.10.090. This code section, in context, apparently 
addresses commercial communication or other 
communication related to the business or activity engaged 
in on the immediate premises. The communication at issue 
here does not fall into that category. As a result of the 
ambiguity as to both the definition of sign and the purpose 
of the code as it relates to this type of communication, it is 
doubtful that the Borough could successfully pursue 
prosecution of a violation cif the Borough Code relating to 
this communication. However, it is quite possible this 
communication may expose the owner ... to potential civil 
liability for a libel or defamation claim. Such a claim 
would be a civil matter between the person making the 
communication and the target of the communication." 

5. 	 Most of these words and symbols were removed prior to August 10,2005. 
The only writing remaining on her roof as of that date was a cross next to 
"YOUR'E WELCOME". 

6. 	 She sent a letter dated August 1 0, 2005 to the KGB Planning Department 
(attn: Erin) in which she stated her intent to "replace the biblical passages 
on my tar roof'. She noted that the old passages had been the subject of a 
civil suit filed by her neighbor on which she had prevailed. 7 She has 

public "area" was made in 2004. 
7 See, Lybrand v. Trask, 31 P.3d 801, 804-05 (Alaska 2001) (upholding trial court's ruling tha 
these roof writings were not sufficiently "outrageous" to support a cause of action for intentiona 
infliction of emotional distress and declining to decide whether or not the writings violated th 
KGB's sign ordinance). 
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received notice from an attorney that her current mural violates the 2004 

Code revisions as would her contemplated replacement biblical passages. 

She also noted that Erin of the Planning Department thought that she did 

not need a sign permit, she is proceeding with that understanding, but she 

is requesting written confirmation. She provided a diagram of what she 

intended to write on her roof.8 


7. 	 Erin Reeve of the KGB Planning Department responded to her August 10, 
2005 letter in a letter dated October 5, 2005. He noted the she had 
verbally advised him that: the "symbols, murals, and sayings will not 
directed at any public area or roadway": they will not 'advertise any 
commodity or product, designate an individual, a firm, an association, a 
corporation, a profession, or a business", and, "her designs are not 
intended to attract attention." He told her that if this is the case, then she 
is "not required to obtain a Borough Sign Permit for such an application. 
Your proposal does not require a Sign Permit because it does not meet the 
definition of a sign under Borough Code." 

8. 	 Since some point on or before July 10, 2007, the following has been 
painted on the roof of her residence in large white capitaIletters: 

DO UNTO OTHERS ... 

BY YOUR DEEDS ARE YOU KNOWN 


LOVE YOUR NEIGHBOR 


YOU'RE 

WELCOME9 


9. 	 The KGB received a written complaint from nine persons about the 
writing on Ms. Trask's roof on or about July 10,2007. 

10. 	 Painted American flags are on the roofs of a residence and a downtown 
business. The KGB's position is that the flags are not signs. 

8 
 She wrote: 

DO UNTO OTHERS AS ... 

LOVE YOUR NEIGHBOR 


BY YOUR DEEDS THEY WILL ... 


She also noted that there were birds painted on the other face of the roof. 
9 
 A white cross has been painted next to this. 
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11. 	 The KGB recognizes that some holiday decorations and grave markers at 
the local cemetery could be interpreted to be signs for which pennits are 
required but it has exercised its discretion not to prosecute the same. 

12. 	 The KGB has received a few sign complaints. It has investigated. In one 
instance the sign owner obtained a one-year variance. In another instance, 
the owner removed the sign. 

c. KGB's Evidence 


The KGB has presented the following evidence: 


1. 	 The writings on Ms. Trask's roof are visible from a public area. 

2. 	 The complaint signed by nine neighbors about the writings on Ms. Trask's 
roof. The complainants state that: the writings had been the subject of 
prior court actions between Ms. Trask and the Lybrands; her roof writings 
had been removed in August 2005; the writings returned on June 28,2007; 
Ms. Trask does not live in Ketchikan;10 the writings have resulted in a 
10% decrease in the Lybrand's property tax assessment in 2005; and, the 
undersigned want the KGB to have the "sign" removed. 

d. Pleadings 

The KGB filed a Complaint to Enjoin Sign Code Violation. The KGB contend 

that the words and phrases painted on Ms. Trask's roof violate KGB Code § 60.1O.090(A)(8) an 

constitute a nuisance under Borough Code § 60.10.105(D). The KGB requests the court fine Ms 

Trask $200 per § 60.10.1 05(D) and order her to remove the words and phrases. 

Ms. Trask has filed an Amended Answer in which she denies that the KGB i 

entitled to the relief it seeks. She pled affirmative defenses which include assertions that KGB 

Code § 60.10.090(A) and (B) violate her rights to free speech, freedom of religion, due process 

and equal protection under the Alaska and United States Constitutions. She included 

Counterclaim in which, in part, she alleges that the KGB has deprived her of her state and federa 

10 Ms. Trask "admits" in her Answer and Amended Answer that she is a resident of the state 0 

Oregon. 
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constitutional rights and she is entitled to relief under 42 U.s.c. § 1983; and, she asks the cou 

to declare that KGB Code § 60.10.090(A) & (B) are unconstitutional and to enjoin the KG 

from enforcing the same. 

III. DISCUSSION 

a. Summary Judgment Standards 

Alaska R. Civ. P. 56(c) provides that summary judgment: 

shall be rendered forthwith if the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the affidavits, show that 
there is no genuine issue as to any material fact and that any party is entitled to 
judgment as a matter of law. 

The moving party "bears the initial burden of proving, through adrnissibl 

0 

evidence, the absence of genuine factual disputes and [their] entitlement to judgment as a matte 

of law.,,11 If this burden is met, the non-moving party "is required, in order to avoid summ 

judgment, to set forth specific facts showing that [the non~moving party] could produce evidenc 

reasonably tending to dispute or contradict the movant's evidence and thus demonstrate that 

genuine issue of material fact exists. ,,)2 

The evidentiary "threshold for opposing summary judgment is very low." 13 


court must draw all reasonable inferences of fact in favor of the non-moving party. 14 However 


the non-moving party cannot demonstrate a genuine issue of material facts by relying 


unsupported conclusory allegations or broad generalizations. 15 Moreover, the non-moving p 


"must present more than a 'scintilla' of evidence to avoid summary judgment; the [non-movin 


11 Shade v. Co. & Ang/oAlaska Service Corp., 901 P.2d 434,437 (Alaska 1995). 

12 Petranovich v. Matanuska Electric Association, 22 P.3d 451,454 (Alaska 2001). 

13 John's Heating Service v. Lamb, 46 P.3d 1024,1040 (Alaska 2002); see also, Meyer v. State 

Department ofRevenue, 994 P.2d 365,367-68 (Alaska 1999). 

14 Parker v. Tomera, 89 P.3d 761, 765 (Alaska 2004). 
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party] must present enough evidence to 'reasonably tend[ ] to dispute or contradict' the evidenc 

present by the" moving party. 16 

b. Issues 

1. Sign 

A. Parties' Positions 

Ms. Trask contends that the writings and symbols on her roof are not a "sign' 

under KGB Code § 60.1O.090(A)(8) and KGB Code § 60.10.140(B) because KGB Code § 

60.1 0.140(B) addresses commercial advertising. 

The KGB contends that KGB Code § 60.10.140(B) is not limited to commercial 

speech and includes the writings and symbols on Ms. Trask's roof. 

There are several recognized rules of statutory construction which are intended t 

assist a court in interpreting a statute, and which include: 

1. 	 "The goal of statutory construction is to give effect to the legislature'S 
intent, with due regard for the meaning the statutory language conveys to 
others.,,)7 The same goal and related rules apply to municipal 
ordinances. 18 

2. 	 The court interprets a statute (ordinance) "according to reason, 
practicality, and common sense, considering the meaning of its language, 
its legislative history and its purpose.,,19 The court uses a sliding scale 
approach under which the plainer the language of the statute (ordinance) 

15 Fomby v. Whisenhunt, 680 P.2d 787, 792-93 (Alaska 1984); Alaska R. Civ. P. 56(e). 
16 Alakayak v. British Columbia Packers, Ltd., 48 P.3d 432, 449 (Alaska 2002) (quoting Yuriojj 
v. American Honda Motor Co., 803 P.2d 386, 389 (Alaska 1990), quoting State, Department 0 


Highways v. Green,586 P.2d 595, 606 n. 32 (Alaska 1978)). 

17 Wilson v. State, Department of Corrections, 127 P.3d 826, 829 (Alaska 2006) (quotin 

National Bank ofAlaska v. Ketzler, 71 P.3d 333,334 (Alaska 2003)). 

18 See, Marlow v. Municipality ofAnchorage, 889 P.2d 599, 602 (Alaska 1995). 
19 Wilson, 127 P.3d at 829; see also Western Star Trucks, Inc. v. Big Iron Equipment, Service, 
Inc., 101 P.3d 1047, 1050 (Alaska 2004). 

~. 
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"the more convincing the evidence of a contrary legislative intent or 
purpose must be.,,2o But the court will ignore the plain meaning of a 
statute (ordinance) "where that meaning leads to absurd results or defeats 
the usefulness of the enactment.,,21 

3. 	 When words of a statute ( ordinance) have not acquired a peculiar meaning 
by virtue of a statutory definition or judicial construction, the words are to 
be construed in accordance with their common usage, "absent an 
indication [the legislature] intended them to bear some different import."n 
"Dictionaries provide a useful starting point for determining what 
statutory terms mean, as they provide the common and ordinary meaning 
ofwords.,,23 

4. 	 The court gives "a reasonable and practical interpretation in accordance 
with common sense. ,,24 

5. 	 Under the doctrine of ejusdem generis, if particular words are followed by 

general terms the general words will be considered to be referring to a like 

class of things as those particularly listed,25 and this doctrine "is equally 

applicable when ... specific words comprehending a class of activity 

follow a more general description." 26 


6. 	 Under the doctrine of expressio unius est exclusio aiterius, there is an 
inference that if certain things are mentioned in a statute (ordinance) then 
"all omissions should be understood as exclusions.,,27 This doctrine is 

20 Ayres v. United Services Automobile Association, 160 P.3d 128, 129 (Alaska 2007). 

"heavy burden" is placed on a party who urges the adoption of an interpretation that appears t 

be contrary the legislation's plain language. Ranney v. Whitewater Engineering, 122 P.3d 214 

217 (Alaska 2005) (citation omitted). 

21 
 Martinez l'. Cape Fox Corporation, 113 P.3d 1226, 1230 (Alaska 2005) (quoting Davenpor 

v. McGinnis, 522 P.2d 1140, 1144 n. 15 (Alaska 1974». 

22 Jimerson v. Tetlin Native Corporation, 144 P.3d 470, 472 n. 9 (Alaska 2006) (quotin 

Williams v. Taylor, 529 U.S. 420, 431 (2000». 

23 
 Alaskansfor Efficient Government v. Knowles, 91 P.3d 273 276n. 4 (Alaska 2004) (quotin 
2A Norman J. Singer, Sutherland Statutory Construction, section 47.28 (6th ed. 2000). 
24 
 Whalen v. Hanley, 63 P.3d 254,257 (Alaska 2003). 

25 State v. First National Bank of Anchorage, 660 P.2d 406, 413 (Alaska 1982) (citatio 

omitted). The court recognizes that this is merely one rule of construction and is not necessaril 

dispositive. 

26 
 Id. (quoting 2A C. Sands, Sutherland Statutory Construction § 47.17, at 103 (4th ed. 1973)). 
27 
 Ranney, 122 P.3d at 218 (quoting Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064, 106 

(Alaska 1991) (citing Puller v. Municipality of Anchorage, 574 P.2d 1285, 1287 (Alask 

1978». 


~.-;;::-. 
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particularly applicable where the scheme at issue is purely statutory and is 
not based on the common law?8 

7. 	 The court "must, whenever possible, interpret each part or section of a 
statute [ordinance] with every part or section, so as to create a harmonious 
whole.,,29 The court "must presume 'that the legislature intended every 
word, sentence, or provision of a statute [ordinance] to have some 
purpose, force, and effect, and that no words or provisions are 
superfluous. ,30 

8. 	 "[I]f the literal import of the text of an act is inconsistent with the 
legislative meaning or intent [such as where two related statutory 
provisions are irreconcilably in conflict]3] courts will ordinarily modify 
the statute to comport with [that] legislative intent.,,32 

9. 	 "In interpreting a zoning ordinance, the trial court may consider the 
contemporaneous construction of that ordinance by the public officials 
charged with its administration.,,33 

10. 	 "It is also an axiom of statutory construction that an ambiguous statute 
should be construed in the most beneficial way the language will permit to 
avoid hardship, forfeiture or injustice. ,,34 . 

11. 	 "[W]hen constitutional issues are raised, the court has a duty to construe a 
statute [ordinance], where reasonable, to avoid dangers of 
unconstitutionality. Rather that strike a statute [ordinance] down [the 
court] will employ a narrowing construction, if one is reasonably 
possible.,,35 

28 
 Id. at 219 (citation omitted). 

29 Progressive Casualty, 165 P.3d at 629 (quoting Kodiak Island Borough v. Exxon Corp., 991 

P.2d 757,761 (Alaska 1999)). 

30 
 Id. (quoting Kodiak Island Borough, 991 P.2d at 761). 
31 
 The words within these brackets were added by this court. 

32 Phillips v. State, 183 P.3d 493 (Alaska App. 2008) (quoting State ofAlaska v. Alaska Civi 

Liberties Union, 978 P.2d 597, 613 n. 101 (Alaska 1999) (quoting Norman J. Singer 

Sutherland [on] Statutory Construction § 46.07 (5 th ed. 1992)). 

33 
 Lazy Mountain Land Club v. Matanuska-Susitna Borough Board ofAdjustment and Appeals, 

904 P.2d 373, 384 n. 65 (Alaska 1995) (quoting Corper v City and County ofDenver, 536 P.2d 

874,879 (Colo. App. 1975), aff'd 552 P.2d 13 (Colo. 1976)). 

34 
 City ofAnchorage v Thomas, 624 P.3d 271, 273 (Alaska 1981) (citations omitted). 

35 
 State v. American Civil Liberties Union ofAlaska, Opinion No. 6357 at p. 17 (Alaska Apri 
3,2009). 
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c. Decision 

KGB Code § 60.10.140(B) is not a model of clarity for three reasons. 

definition of "roof mounted sign" in KGB Code § 60.10.090(A)(8) implicitly incorporates th 

definition of "sign" in KGB Code § 60.1 0.140(B). Second, the punctuation used in KGB Cod 

§ 60.10.140(B) is problematic. Specifically, the use of all commas and no semi-colons. Till 

section could be read in a limited manner, as including in the definition of "sign" any "words' 

and "figures" "by which anything is made known, such as are used to designate an individual, 

firm, an association, a corporation, a profession, a business or a commodity or product," an 

"which are visible from any public area and used to attract attention.~' It could also be read in 

broader manner, as applying to any "words" and "figures" "which are visible from any publi 

. area and used to attract attention.,,36 Third, the former construction would be consistent wi 

much of the rest of the KGB sign ordinances, which focus on commercial activities.37 

KGB sign ordinances also regulate "signs" that do not involve commercial activities.38 

The court finds that the above limited construction of "sign" in KGB Code 

60.10.140(B) is the correct interpretation for eight reasons. 

1. 	 It is consistent with the words and the punctuation used by the KGB 
Assembly. There is a comma after "made known" and "such as are used." 
It appears that "such as are used" applies to all of the foregoing. 

36 
 In effect limiting the "by which anything is made known, such as are used to designate a 
individual a firm, an association, a corporation, a profession, a business or commodity 0 

product" to "trade names and trademarks." 
37 
 For example, KGB Code § 60.10.090(A)(2) ("Signs permitted under this section shal 
advertise only the business or activity engaged in on the immediate premises"); KGB Code § 
60.10.140 - Sign, Permanent (Any sign ... advertising the' name of a business, category 
location, type of product, or service provided); and KGB Code § 60.1 0.140 - Sign, Temporar 
(Any banner ... to be displayed for a short period of time advertising any sale, price, offer 
event,orproduct). 
3B For example, government signs and notices (KGB Code §§ 60.10.090(A)(1), (12)), politica 
signs (KGB Code § 60.10.090(A)(9)), and bulletin boards (KGB Code § 60.10.090(B)(3)). 
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2. 	 This construction is consistent with common sense - the primary concern 
in commercial zoned areas is to regulate business signs and the primary 
concern in residential zones is to limit and regulate business signs as some 
limited commercial activities are permitted in such zones. Other types of 
"signs" would be rare and not of primary concern. This is perhaps best 
evidenced by the fact that Ms. Trask's writings and symbols appear to be 
the only non-conunercial "sign" to have ever been an issue for the KGB. 

3. 	 This construction is supported by the doctrine of ejusdem generis. 

4. 	 This construction is supported by the doctrine of expressio unius est 
exclusio alterius. 

5. 	 This construction is supported by the "axiom of statutory construction" 
that ordinances are to be construed to "avoid hardship" and "forfeiture." 
This construction limits the scope of the prohibition in KGB Code § 
60.10.090(A)(8). 

6. 	 This is the construction independently arrived at some seven years apart 
by both the KGB Attorney and the KGB Planning Department with 
respect to the same roof and, for all intents and purposes, the same words 
and symbols. Also, it appears to be consistent with the interpretation the 
KGB has taken with respect to other potential "signs." A reasonable 
argument could be made that a flag is an "emblem." There are two roof 
flags in Ketchikan that have not been the subject of any enforcement 
action. Both are visible from public areas. The one on top of the Tongass 
store is quite prominent. And the court notes the points raised by Ms. 
Trask with respect to the cemetery. 

7. 	 The KGB sign ordinances can be read harmoniously if the few non
commercial terms noted above are read as modifying the definition of 
"sign" to include the specifically described type of item. This approach 
would not apply to KGB Code § 60.1O.090(A)(8) as it does not refer to a 
specific type of "sign", such as "government sign", "political" sign, or a 
"bulletin board". It instead refers to the location of a "sign." 

8. 	 This construction is reasonable and substantially limits, if not eliminates, 
dangers of unconstitutionality. 

The above in effect dismisses the KGB's claim that the writings and symbols 0 

Ms. Trask's roof violate KGB Code § 60.1O.090(A)(8). There are no genuine issues ofmateri 

...",....- ~ 
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fact and Ms. Trask is entitled to judgment on this issue. 39 It appears to do likewise with respec 

to the KGB's nuisance cause of action as it is premised on a violation of § 60.10.090(A)(8). 

2. Standing 

A. Parties' Positions 

Ms. Trask contends that she has standing to claim that both KGB Code § 

60.10.090(A)(8) and other portions of KGB Code §§ 60.10.090(A), and (B) violate constitutiona 

free speech protections. 

The KGB contends that Ms. Trask has standing to dispute the constitutionality 0 

KGB Code 60.10.090(A)(8) only if the writings on her roof are "signs" under KGB Code § 

60.10.l40(B), and that she has no standing to raise constitutional claims with respect to othe 

portions of KGB Code § 60.10.090(A) or (B) as they do not apply to her situation. 

The "standing" requirement is based "on the principle that courts should no 

resolve abstract questions or issue advisory opinions. ,,40 The general rule is that a person h 

39 
 The court gave the parties the additional opportunity to present supplemental briefing an 
evidence, and to have an evidentiary hearing. The parties submitted additional evidence an 
briefing. Neither requested an evidentiary hearing. So it appears that the record is complete 
to the issue the court decided - that the above-discussed limited construction is applicable and i 
is not necessary for the court to decide the same under the summary judgment standards. In thi 
regard the court also notes that this determination is ultimately one to be made by the court an 
not a jury (and again, the factual record appears to be complete). To the extent that the summ 
judgment standards apply to this issue, summary judgment is appropriate as there are no genuin 
issues of material fact with respect to the same and Ms. Trask is entitled to judgment as a matte 
of law. The court notes that there are genuine issues of fact with respect to whether the word 
and symbols on the roof are used to attract attention from a public area (the court reads those tw 
requirements as being intertwined). But those issues are not material given the court' 
conclusion that the symbols and writing on the roof are not a "sign" for a different reason. 
40 
 Ruckle v. Anchorage School District, 85 P.3d 1030,1034 (Alaska 2004). 
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standing to bring an action if they have "a sufficient personal stake in the outcome of th 

controversy.,,41 "This inquiry must tum on the facts of each case. ,,42 

There is an exception to this general rule under which a person may argue that 

regulation would be unconstitutional if applied to others if the regulation "broadly prohibit[ s] 

speech protected by the First Amendment.,,43 

Alaska's declaratory judgment statute, in part, provides: 

In a case of actual controversy in the state, the superior court ... may declare the 
rights and legal relations of an interested party seeking the declaration, whether or 

44not further relief is or could be sought.

The "actual controversy" requirement "encompasses a number of more specific reasons for no 

deciding cases, including lack of standing, mootness, and lack of ripeness. 45 A court can provid 

46declaratory relief only where the party has standing and the claim is ripe and not moot.

There is no standard test for determining if a claim is ripe. 47 The Alaska Suprem 

COurt48 recently stated: 

The concept of ripeness can be explained in both abstract and practical 
formulations. The abstract formulation depends on 'whether . . . there is a 
substantial controversy, between the parties having adverse legal interests, of 
sufficient immediacy and reality to warrant the issuance of declaratory 
judgment. ,49 On a more practical level, our ripeness analysis ftmdamentally 

41 Hoblit v. Commissioner ofNatural Resources, 678 P.2d 1337, 1341 (Alaska 1984). 
42 IlL (citing Flast v. Cohen, 392 U.S. 83, 101 (1968)). 
43 Municipality ofAnchorage v Leigh, 823 P.2d 1241, 1245-46 n. 11 (Alaska 1992) (quotin 
County Court of Ulster v. Allen, 442 U.S. 140, 154-55 (1979)); see also, Gottschalk v. State 
575 P.2d 289, 290 n. 2 (Alaska 1978), and Marks v. City ofAnchorage, 500 P.2d 644, 656 n. 
(Alaska 1972). 
44 AS 22.1 0.020(g). 
45 Brause v. State, Department ofHealth & Social Services, 21 P.3d 357, 358 (Alaska 2001). 
46 ld.; See also, ACLU ofAlaska at 7. 
47 ld. at 359. 
48 ACLU ofAlaska at 8-9. 
49 ld. at 8 (quoting Brause, 21 P.3d at 359 (quoting 13 A. Wright, ET AI., FED ERA 
PRACTICE AND PROCEDURE § 3532, at 112 (2d ed. 1984)). 

MEMORANDUM AND ORDER 1 0 7 
KGB v. Trask et aI., Case No. 1KE-07-427 CI 
Page210f24 Alaska Court System 



1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


'balances the need for decision against the risks of decision. ,50 We examine 'the 
fitness of the issues for judicial decision' and the 'hardship to the parties of 
withholding court consideration. ,51 

Under this formulation, varying degrees of concreteness might be deemed 

acceptable depending on the need for a judicial decision. Thus, in the context of 

free speech, a 'court may adopt [a] somewhat relaxed approach to justiciability' 

because of the special consideration traditionally afforded free speech. 52 


In Alaska Right to Life the Court noted that: 

In First Amendment contexts, the Supreme Court has recognized that the harm 
suffered by a party who restricts allegedly protected speech in order to avoid civil 
sanction or criminal penalty may warrant preenforcement review in some cases. 
See, e.g. Virginia v. American Bookseller's Association, 484 U.S. 383, 393 ... 
(1988) (concluding that a preenforcement challenge was justiciable when 
plaintiffs restricted their speech based on 'actual and well-founded fear that the 
law will be enforced against them). A court may adopt this somewhat relaxed 
approach to justiciability, however, only upon a showing that the plaintiff 'is 
immediately in danger of sustaining [ ] a direct injury as a result ofIan executive 
or legislative] action.' Lairdv. Tatum, 408 U.S. 1, 12-13 ... (1972).3 

C. Decision 

Ms. Trask does not have standing to claim KGB Code § 

other portions of KGB Code §§ 60.10.090(A), and (B) violate constitutional free speech right 

for two reasons. First, § 60.10.090(A)(8) does not apply to the writings and symbols on her roof 

Second, to the extent that Municipality ofAnchorage v. Leigh remains good law after America 

Civil Liberties Union ofAlaska, she has not shown that the KGB sign ordinances, as construe 

by the court herein, "broadly" prohibit speech protected by the First Amendment. 

SOld. at 8-9 (quoting Brause, 21 P.3d at 359 (quoting Wright, supra note 48, § 3532 at 114-15)) 

slId. at 9 (quoting Brause, 21 P.3d at 359 (quoting Wright, supra note 48, § 3532 at 112 

(internal quotation marks omitted)). 

52 
 I d. (quoting Alaska Right to Life Political Action Committee v. Feldman, 504 F.3d 840, 851 

(9th Cir. 2007)). 

53 
 Alaska Right to Life, 504 F .3d at 851. 

-~ 
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Ms. Trask's declaratory judgment claims are not ripe for three reasons. First 


there is no longer an actual concrete sign-related controversy betvveen her and the KGB. 5 


Second, the limited circumstances under which this requirement is relaxed in free speech case 


does not apply as she has not shown that she is in danger of sustaining any direct injury as th 


result of a civil or criminal enforcement action based on the KGB's sign ordinances. The onl 


sign-related speech she has engaged in, attempted to engage in, or contemplated engaging in i 


the writings and symbols on her roof. The same do not violate the KGB's sign ordinances a 


discussed above. Third, the balance between a need for a decision and the risk of a decisio 


favors no decision. The court would be forced to decide the case on the basis of hypothetica 


facts. 55 This litigation would "dissipate judicial energies better conserved for litigants who hav 


a real need for official assistance.,,56 The KGB "should not be forced to bear the burdens 0 


litigation without substantial justification.,,57 The decisions would involve 'lawmaking" a 

finding in Ms. Trask's favor requires that the court declare at least portions of the KGB sig 

ordinances unconstitutional and "[d]ue respect for the legislative branch of government [th 

KGB] requires that [the court] exercise [its] duty to declare a[n] [ordinance] unconstitutiona 

only when squarely faced with the need to do SO.,,58 Ms. Trask would suffer little, if any 

hardship if the court did not address the merits of her declaratory relief cause of action. Again 

54 
 Ms. Trask has brought a § 1983 action. The court discussed the same in its May 23, 200 
Memorandum and Order. She claims that the KGB has violated her constitutional rights b 
attempting to penalize her under KGB § Code 60.10.090(A)(8) for the writings and symbols 0 

her roof. The KGB is no longer able to do so under the court's ruling herein. 
ss See, Brause, 21 P.3d at 359; American Civil Liberties Union ofAlaska at 14-18. 
S6 American Civil Liberties Union ofAlaska at p. 14 (quoting Brause, 21 P.3d at 359). 
S7 Id. (quoting Brause 21 P.3d at 359). 
58 
 Id. at 19. 
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It appears thatras a preliminary matter, the court at some point would have to address whethe 

23 the writing on Mr. Trask's roof is constitutionally protected speech. The Lybrand v. Trask, 31 


P.3d 801, 804-05 (Alaska 2001), decision and evidence in the record in this case could suppo 

24 the inference that the writings and symbols on Ms. Trask's roof are directed at the Lybrands an 


done with the intent to deride them, and that the speech is permanent - Ms. Trask has no inten 

25 of removing it and the Lybrands (and other neighbors) have no realistic choice but to look at i 


day after day after day. 
..J 

1i-~' 
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the only speech she has engaged in, attempted to engage in, or contemplated engaging in doe 

not violate the KGB sign ordinances. 

Given the foregoing, it is not necessary for the court to address the other potentia 

issues referenced at pp 1-2 hereinabove. 

IV, CONCLUSION 

KGB § Code 60.1O.090(A)(8) does not cover the writings and symbols on Ms 

Trask's roof because they do not constitute a "sign" under KGB Code § 60.10.140(B). So th 

KGB's related enforcement action is dismissed. This ruling also appears to result in th 

dismissal of the KGB's nuisance cause of action. Ms. Trask does not have standing to litigat 

the constitutionality of the KGB's sign ordinances and declaratory relief is otherwis 

inappropriate under the facts and circumstances of this case. The court is not addressing whethe 

or to what extent Ms. Trask's § 1983 cause of action remains viable59 as the parties have no 

addressed this issue. 

A hearing for the purpose of scheduling a trial on the remaining issues will occ 

on May 1, 2009 at 4:00 p.m. 

IT IS SO ORDERED. 

Dated at Ketchikan, Alaska this 13h day of April 2009. 
RTIFICATION 

'buted 
Trevor N. Stephens 
Superior Court Judge 
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 1 
 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTIUCT AT KETCHIKANI 2 


3 


I 4 
 KETCHIKAN GATEWAY BOROUGH, ) 
) 

Plaintiff, 	 ) 
)I 

5 


6 

v. 	 ) 

I 
 )
7 

LETA TRASK, ) 


) 

I 
8 


Defendant. ) 

9 
 ) Case No. lKE-07-437 CI 

I 
10 
 ERRATA 

11 
 The court has noted three typographical errors III the April 13, 200 

Memorandum and Order. On page 12 line 7 the word "be" was omitted, and should follow "wi I
~ 
13 


not." On page 18 line 18 the word "after" should read "between." On page 20 at line 20 ther 
I 14 


I 
should be a hyphen between "applicable" and "and." The Memorandum and Order shall b 


15 


deemed to include these changes. 

16 


IT IS SO ORDERED.I 17 


Date at Ketchikan, Alaska this 19th day of April 2009. 


I 
18 


19 


I 20 

Trevor N. Stephen 


21 
 Superior Court Judge 

I 22 
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KETClllKAN GATEWAY BOROUGH,) 
Plaintiff, ) IJUN 012009 

) 
vs. ) Clerk of the Trial Courts 

) By Dep~ 
LETA mASK, ) 

Defendant. ) Case No. lKE-07-437 CI 
I--------~======----------

MEMORANDUM RE: 42 U.S.C.A. § 1983 

42 U.S.C.A. § 1983 provides: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District ofColumbia, subjects or causes to be subjected, any citizen 
ofthe United States or other person within the jurisdiction thereof 
to the deprivation ofany rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to the party injured in 
an action at law, suit in equity, or other proper proceedings for 
redress.... 

The First Amendment to the Constitution of the United States provides: "Congress shall 

make no law respecting an establishment ofreligion, or prohibiting the free exercise 

thereof; or abridging the freedom of speech, or of the press; or the right ofthe people 

peaceably to assemble, and to petition the Government for a redress ofgrievances." 

L PROTECTED SPEECH 

The United States Supreme Court has determined that limitations exist with regard to 

freedom of speech. There are certain created categories of expression that have been 

determined "not within the area of constitutionally protected speech.';} For example, the 

1 R.A.V. v. City ofSt. Paul 505 U.S. 377, 383 (1992), quoting. Roth v. United States, 354 u.s. 476,483 (1957). 
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irst Amendment protections are generally not found to extend to defamation, obscenity, 

and fighting words.2 

The phrases written upon Leta Trask's roof are, "Do Unto Others", "By Your 

eeds You're Known", "Love Your Neighbor", and "You're Welcome." Also included 

is a cross and hearts. These writings do not defame the character or reputation ofany 

individual. The writings are not so indecent and improper that they are an affront to 

accepted standards ofdecency. Nor are these writings fighting words, ''those personally 

abusive epithets, which, when addressed to the ordinary citizen, are, as a matter of 

common knowledge, inherently likely to provoke a violent reaction.,,3 To fall outside the 

realm ofprotection, the speech must "produce a clear and present danger of a serious 
-

substantive evil that rises far above public inconvenience, annoyance, or unrest.,,4 

As the paintings upon Leta Trask's roof do not fall within any ofthe categories 

recognized by the United States Supreme Court, her writings are entitled to the 

protections guaranteed by the First Amendment. 

ll. VIABLE CAUSE OF ACTION UNDER 42 U.S.C.A. § 1983 

As in Faustin v City, County ofDenver, Colorado,5 Ketchikan Gateway Borough 

has infringed upon Leta Trask's constitutional right to freedom ofspeech. In Faustin, 

Wendy Faustin filed a claim under 42 U.S.C.A. § 1983 alleging that her First 

2 Id., citing, &Q!b,354 U.S. 476 (1975) (obscenity), Beauharnais v, illinois, 343 U.S. 250 {l952) (defamation), and 

Chaplinksy v. New Hampshire, 315 U.S. 568 (1942). 

3 Cohen v. California. 403 U.S. 15,20 (l971) 

4 City ofHouston v. Hill. 482 U.S. 451, 462 (1987), quoting, Tenniniello v. Chigaco. 337 U.S. 1,4 (1949). 


.5 104 F.Supp.2d 1280 (D. Colo. 2000), affirmed in part, reversed in part, and remanded by, 268 F.3d 942 (lOtb Cir. 

2001). 
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endment rights were violated. On several different occasions, Faustin displayed a 

2 

anner at an overpass, reading, "Abortion kills children.,,6 On December 5, 1997, while 

3 


4 
 displaying the banner, a police officer approached Faustin and asked her to stop 

5 
 displaying the banner. The officers advised they were unaware of any law that she was 

6 

violating. On February 6, 1998, Faustin was again displaying the banner. Another 

7 


8 officer approached her and told her she could not display the banner. Faustin advised she 

9 was finished for the day and no action was taken.7 On March 6, 1998, F austin was again 

10 

displaying the banner at the overpass. Yet another officer approached her and told her 

11 


12 she was violating the Posting Ordinance. The officer consulted with another officer that 

13 indicated that the banner also violated the Outdoor Advertising Act. 8 After this 

14 


encounter, Fastin's attorney sent a letter to the Police Chiefrequesting assurance that 
15 


16 	 Faustin would not be arrested for displaying the banner. No response was received.
9 

On 

17 	 August 7, 1998, F austin was again displaying the banner and was approached by another 

officer. Within fifteen minutes, four other police cars arrived. Faustin was cited for 

violating section 3-1. The charge was dismissed on October 9, 1998, as the city 

prosecutor determined that the posting ordinance did not apply.lO On November 18, 

1998, the Assistance City Attorney wrote a letter to the police chief advising him that 

Austin's conduct was protected speech. On November 23, 1998, Faustin filed her 

6268 F.3d at 945. 
27 
 7Id. 

8 M. at 945-46.
28 C}Id at 946. 

IOId. 
29 
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I 


I 
I omplaint alleging among other claims that the application of section 3-1 to the display of 

2 
er banner, was unconstitutional. ll 

3 

The lower court found that based upon the defendant's ordering F austin to stop 

I 4 

5 isplaying her banner and charging her pursuant to the ordinance, the statute was applied 

6I in an overbroad and unconstitutional manner in violation of42 U.S.C.A. § 1983.12 

7 

I ccording to the district court, the fact that Faustin removed her banner after one ofthe
8 

9 olice contacts, the fact that she was charged at all under the statute, and the fact that her 

I 10 
speech was chilled indicated that the defendant's constitutional violation was not "such a 

I 
11 

12 quickly disposed ofinconvenience.,,13 The district court granted summary judgment in 

I3 favor ofFaustin holding that section 3-1 was unconstitutional as applied to Faustin.
14 

I 14 

The defendants appealed claiming the case was moot and that Faustin lacked standing 

I 15 

16 because the charge against her had been dismissed and was unlikely to recur. IS The 

I 17 Court ofAppeals found that Faustin had standing to sue for damages based upon her 

18 
prosecution and affmned the district court holding on that issue.16 

Similarly, it turns out that the sign ordinance does not apply to the paintings on 

Leta Trask's roof. However, KGB used that ordinance to demand, in multiple letters, the 

removal ofLeta Trask's paintings.17 Like Faustin, Leta Trask stood up for her 

constitutional rights and continued to display her speech. When she did, KGB used the 

II Id. 
12 104 F. Supp2d at 1288. 

13 Id 

14 268 F.3d at 947. 

15Id. 

I 28 
16 Id. at 948 & 950. 

17 See, Exhibit A, B & C.


29 . 
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inapplicable ordinance to file a lawsuit against her. The fact that Leta Trask was willing 

to challenge the ordinance and not remove her paintings does not mean that the actions of 

KGB did not inflict injury. The fact that the Court has found the ordinance inapplicable 

to her paintings such that she cannot continue to be sued does not mean that she did not 

suffer injury. Rather, the actions ofKGB in using the ordinance to demand removal of 

the painting and then file suit again Leta Trask was an overbroad and unconstitutional 

application of the ordinance that had the effect ofcurtailing her speech. While Leta 

Trask did not remove the sign, fear of further prosecution kept her from making any 

modifications or performing any upkeep. An evidentiary hearing may be necessary in 

order to further establish exactly how the action ofKGB curtailed her freedom of speech. 


However, based upon the foregoing, she does have standing to assert her claim Under 42 


U.S.C.A. § 1983 based upon her prosecution. 

ID. CONCLUSION 

Leta Trask has standing to assert her claim under 42 U.S.C.A. § 1983 despite the fact 

that the ordinance has been found not to apply. Even if the sign ordinance is 

constitutional as written, KGB's overbroad application of the ordinance to Leta Trask is 

violation ofher constitutional right to free speech. 

Dated at Ketchikan, Alaska, this jJf day 

Amanda M. Schulz 
AK Bar No. 0206025 

Certified: . A true and correct copy of the aOOve and its attacTis~served via court tray to Scott 
Brandt-Erichsen, Borough Attorney, on \,0- \ . 09 ,by MCP 1 , ,3j~ . 

Memorandum Re: 42 U.S.C.A. § 1983 
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I 

I 

I E-MAIL: 

I 
I 
I 
I 
I Robert and Leta Trask 


498 N_ 72~ Street 

Springfield, OR 97478 

I Re: Prohibited Roof-Mounted Sign 

Dear Mr. And Mrs. Trask,

I 

SCOTT A. SRANOT-ERt'CHSEN 

BOROWGH ATTORNEY 
(gO?) 228-6635 

FAX:- (90?) 228-E..683 
aOROATTY@SOROUGH.KETCHIKANoAK.US 

I 
My bffice has received a complaint concerning a sign recently painted 

on the roof of 713/715 Hill Road. According to the Borough/s property tax 
records, you are the owner of this property. 

I 
I 

As you mayor may not be aware, the Ketchikan Gateway Borough 
Assembly amended the Boroughfs sign code in November 2004, adopting Ordinance 
No. 1328A. A copy of this ordinance is attached. This ordinance, among 
other things, incorporated provisions which specifically prohibited roof
mounted signs, including any sig2l.s painted on the roof's surfacer but_ 
excepting t:hose - rio"0.C!.ted - orl----imai.:jliee 6r--c2nopj:'--"'-:{e'e--RI':;bt';:~Qe-c;:;8ct=;'::;:=l'" 

60.10.090(F.} (8). 

I Ordinance l328A also 
providing that a sign includes 
from any public area and used

I defined sign in a manner which 

amended the definitions regarding signs
any words, letters r etc., which are visible 
to attract attention. Previously -thecbde 
targeted signs directed at a highway or road 

only. My office has been advised that the sign which was recently paintedarl 
the roof of 713/715 Hill Road is visible from a public area. 

I The 2004 code ~~endment also made provisions far the code 
administrator to order the removdl of any sign erected, installed, or allowed , toremaIn -illviolation of the sign ordinance. By copy of this letter I am 
requesting that the code administrator issue such an order of removal. 1 am 
writing separately, however, in order to 1) respond to the compla~nt received 

EXHIBIT ,:1 
/ of ~ Page(s)Page 



------------------------------------

I 

by my office; 0nd 2) to bring this matter to your attention so that it may be I 

more expediently resolvect._1rlithout an enforcement order from the code 
administrator. 

I
Thank you for your attention to this matter. 

Enclosure 

cc: Jonathan L~ppin, 

I
Sincerely, .

(I j!I ;r/ ,~ /~,r?/mYl:1f{:?f'J £~ I 

Scott A. Brandt-Erichsen 

Borough Attorney 
 I 


-' 

Acting Code Administrator I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 
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I 

Robert and Leta Trask 
498 i:~. 1L" St:reet 
Springfield, OR 97478 

SCOTT A. BRANOT-ERIE!HSEN 

BOROUGH ATrORNEY 

(907) 228-6635 

FAX: (907) 228-6683 

E-MAIL: BOROATTy@aOROUGH.KETCHlKAN.AK.US 

August 15, 2007 

I 
Re: Prohibited Roof-Mounted Sign 

Dear Mr. And Mrs. Trask, 

I I have received and reviewed letter of July 31, 2007. I have 
also reviewed your August lOu-" 2005, letter to the Planning Department, 
and the October 5~, 2005, letter from Erin Reeve, Assistant Planner,

I responding to your letter. 

I 
Your July 31 SIC, 2007, letter mis-characteri zes both of these 

prior communications. In particular your August lOth, 2005, let ter 

I 
indicates your intent to replace the biblical passage on your tar roof_ 
Your letter does not indicate what you intended on putting in its place_ 
The October stel, 2005, letter from Erin Reeve, clearly stated the 
Borough's understanding as to what you intended to do, painting symbols 

I 
on your roof. It also notes that you verbally assured him that the 
symbols would 'nOt be directed at a public area or roadway. 

As indicated in my letter of July l3[/), 2007, the Borough has 
received written complaints from multiple parties, in this instance 9

I separate persons, indicating that your roof mounted sign is. visible from 
a public area or roadway. Thus, the current sign is not as you had 
represented in 2005, nor does it conform to the parameters which Mr.

I Reeves' October 5, 2005, letter indicated would allow a roof painting 

I 
without a sign permit. Your current sign falls within the definition of 
a roof mounted sign within the Code. Further, any roof mounted sign is 
only permitted if it is mounted on a marque or canopy. 

I 
Further, with respect to an F~erican or State flag, it is not 

"words, lights, letters, parts of letters, figures, numerals phrases or 

I 
sentences." Nor is it an emblem, device, trade name or tradema~~k by 
which something is made known. These are the operative terms in the 
definition. If you wish to paint pictures or flags which do not contain 
letters or numbers and which are not associated with particular products 
or enterprises, such illustrations would not be "signsU, and just as Mr. 

I 119 



I 

I
Reeve indibated, pictures would not require a permit. 

in checking with the Planning department I have not been advised 
of any record of a conversation with you in the summer of 2006, I 
regarding permits for other roof mounted sign locations. If you nave 
specific complaints about si9ns which are viewed as a violation of the 
Code, I would invite you to communicate those complaints including the I 
address where you believe the violations is occurring. Where, as here, 
the Borough has received a complaint from 9 separate persons regarding 
a roof sign which clearly violates the provisions of the Code it is I 
appropriate for the Borough to respond. In this instance the owner of 
the property is responsible for the violation, as are the tenants. If 
the sign is not removed as indicated, citations for violation of the I 
Borough's sign Code may be issued to the current residents of the 
location and/or yourself. 

I
Your attention to this matter is appreciated. 

ISincerely, 

(XII-4!il~

~'ii}'- I 

Scott A. Brandt-Erichsen 
Borough Attorney I 

Enclosure 

cc: Jonathan Lappin, Acting Code Administrator I 

I 

I 
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I KETCHIKAN GATEWAY BOROUGH 
OFFICE OF THE BOROUGH ATTORNEY. 344 FRONT STREET. KETCHIKAN, ALASKA 99901 

SCOTT A. BRANDT·ERICHSEN 

BOROUGH ATTORNEY 

I (907) 228-6635 

FAX: (907) 228-66B:3 

E-MAIL.: BOROATTY@BOROUGH.KETCHIKAN.AK.Lie 

I 

I 

I September 4, 2007 

I Residents of 
713/715 Hill Road 

Ketchikan AK 99901 


I 
Subject: Prohibited Roof Sign

I 
To the Residents of 713/715 Hill Road;

I 
I 

My office has received a complaint concerning a sign 
painted on the roof of the structure at 713/715 Hill Road. 
According to Borough property tax records this property is owned by 
a Robert and Leta Trask of Springfield, Oregon. 

I As you mayor may not be aware, the Ketchikan Gateway 

I 
Borough Code, as amended in November 2004, prohibits signs painted 
directly on a roof surface. See Code excerpt, attached. For 
purposes of the Borough Code a sign includes communication with 
words or identified symbols. Pictures or murals do not fall within 

I 
the scope of this definition if they do not incorporate trade mark 
or other similar recognized symbols. 

The roof of your residence currently is adorned with a 
prohibited roof sign. See attached photos.

I The provisions of the 2004 Code amendment allow the Borough 
Code Administrator to order the removal of any sign installed in 

I violation of the sign ordinance. This letter is intended to bring 

I 
this matter to your attention so that it may be resolved 
expediently without an enforcement order from the Code 
Administrator or issuance of a citation. Citations for the 

I 
violation may be issued to the owner of the property, the owners 
agent or contractor, or any person who maintains a structure where 
the violation exists. KGB Code 60.10.105(D). As the occupant of the 
premises you would be a party responsible, particularly where all 
other agents of the owner are outside of the Borough. 

I 121 



I 

I


It is requested that you make arrangements to have the 
portion of the sign which consists of words or phrases painted over 
or removed. Your prompt attention to this matter would be I
appreciated. If you have any questions please feel free to contact 
me at 228-6635. 

I
Sincerely, 

Scott A. Brandt-Erichsen I 

Borough Attorney 

I 

I 

I 

I 


cc: Jonathan Lappin I
Roy Eckert 

Robert and Leta Trask 


I 

G:\Law\Letters\l.trask.sign.wpd I 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKAI 2 

3 Filed in the Trial O'>ur.,$
FIRST JUDICIAL DISTRICT AT KETCHISIldi ofAlaskaI 4 

KETCHIKAN GATEWAY BOROUGH,I 6 
Plaintiff,

I 7 
vs. 

8 

I LETA TRASK, JOHN DOE, AND JANE 
9 DOE, 

Defendants.

I 
11 

Arst Judicial Di5tnct 
at Ketchikat1 

IJUN 092009 

Clerk of the Trial Court, 
By ~_ t·'-lff'··'W.f__________ Uo(;~AL.,~,·:, 

Case No. lKE-07-437 CI 

MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS 
COUNTERCLAIM 

I In response to the Court's direction, Defendant, Leta12 

13l1Trask, has filed a memorandum regarding the possible liability 

I 14 II of the Borough through a §1983 action for damages. In her 

I IImemorandum, Trask relies entirely on a case from the Tenth 

1611Circuit Court of Appeals, Faustin v. City, County of Denver. 

I 17 II Colorado, 104 F.Supp.2d 1280, affirmed in part, reversed in 

I 18l1 part, and remanded by, 268 F.3d 942 (loth Cir. 2001) (Faustin 1)1. 

19uIn addition to the fact that a case from a different federal 

I IIcircuit is merely persuasive authority at best, the proceedings 

21 in Faustin I and Faustin II do not support a finding of a viable

t eoflhe 

rougb Attorney 22 


I" Avenue, claim here.'uite 215 
tcbikan. Alaska 23 

99901 
7}228-6635J

•ax(907}228-6683 
124 

I There was an additional appeal in Faustin v. City and County 
of Denver, 423 F.3d 1192 (loth cir. 2005) (Faustin II)). 

I 
26 PLAINTIFF KGB'S 

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS COUNTERCLAIM
1KE-07-437 CI 

1 

I 123 
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26 


Ms. Trask has not alleged any individual's wrong doing 

in the counterclaim. Ms. Trask does allege that the Borough, as 

an entity, is responsible for a deprivation of constitutional 

rights. Ms. Trask appears to be asserting that the actions 

taken to enforce the Borough sign code amounted to a 

constitutional depravation. The only action with respect to Ms. 

Trask, has been the initiation of prosecution of a violation of 

the Borough's Zoning Code. Such an action is entitled to 

absolute immunity. See Imbler v. Pactman, 424 u.S. 409 (1976). 

The United States Supreme Court requires that a party 

seeking to impose liability on a municipality under §1983 

identify a municipal policy or custom that caused the claimant's 

injury. Board of County Commissioners of Bryan County, Oklahoma 

v . Brown, 52 0 U . S . 3 97 , 403 (19 97) . "Locating a 'policy' 


ensures that a municipality is held liable only for those 


deprivations resulting from the decisions of its duly 


constituted legislative body or of those officials whose acts 


may fairly be said to be those' of the municipality." Id. at 


403-404. Ms. Trask has not pointed to any Borough policy that 


1 d hI' f dwou support t e calm or amages. The only thing that could 

remotely be considered a policy or "custom" in this case is the 

Borough's enforcement of its Zoning Code in response to 

complaints. That policy is not constitutionally infirm. 

PLAINTIFF KGB'S 

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS COUNTERCLAIM
1KE-07-437 CI 
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Assuming the Ms. Trask's claim that she was not able to 

modify her signs or do any maintenance is sufficient to provide 

standing, the Borough's custom of enforcing the Zoning Code in 

response to complaints still does not amount to action that 

would render the Borough liable for damages. "It is not enough 

for a §1983 plaintiff merely to identify conduct properly 

attributable to the municipality, the plaintiff must also 

demonstrate that, through its deliberate conduct, the 

municipality was the 'moving force' behind the injury alleged. H 

Id. Without an overt action on the part of the policy makers of 

-

the Borough, there is no basis for a claim for damages pursuant 

to §1983. 

Again, Ms. Trask has relied entirely on a single case to 

support her claim for damages. Not only is that case factually 

distinguishable, but it does not offer the rule of law sought to 

be applied by Ms. Trask. Ms. Faustin 'was repeatedly ordered to 

stop displaying her banner on at least four separate occasions 

by police officers. Faustin I at 1281-1284.. The officers 

could not consistently articulate a particular law which Faustin 

was allegedly violating. Faustin I at 945. In contrast here, all 

communications were very clear as to the specific code section 

Ms. Trask was alleged to have violated. 

PLAINTI FF KGB'S 
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS COUNTERCLAIM
1KE-07-437 CI 

3 
" 

1 9.~ 




5 

10 

15 

20 

25 

1 


2 


3 


4 


6 


7 


8 


9 


11 


12 


13 


14 


16 


17 


18 


19 


21 

Office ofthe 

Borough Attorney 22 

1900 I" Avenue, 

Suite 215 

Ketchikan, Alaska 23 


99901 

(907)22lki635 
Fax(907)228-6683 

24 


26 


What is not as clear from the portions of Faustin I relied 

upon by Trask, is that Faustin I and Faustin II do not stand for 

the rule of law that a party accused but not found to have 

violated an ordinance has a claim against the governmental 

entity. Rather, Faustin I and Faustin II fit with the accepted 

rule of law that there is no municipal liability unless an 

official policy or custom caused the constitutional injury_ See 


Bryan County v. Brown . In fact, the underlying policy or 


practice at issue in Faustin I and Faustin II was not a law 


which Faustin was charged with violating, but an unwritten 


police custom of preventing expression from overpasses. The 


Tenth Circuit made clear in Faustin II that the heart of 


Faustin's § 1983 claim for which she had standing was her 


challenge to Denver's unwritten policy relating to expression on 


overpasses. See Faustin I at 950 and Faustin II at 1195. 2 


There is no such policy here to confer standing or to form 

the basis for a claim. To the extent there is a policy or custom 

at work, that policy is enforcement of Borough Code in response 

to complaints. This policy is not unconstitutional. 

The Borough, through a reasonable interpretation of its 

2 


In Faustin II the Court went on to uphold this policy against 
the constitutional challenge. Faustin II at 1202. 
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sign ordinance, brought suit to enforce that ordinance, and the 

court interpreted the ordinance in favor of Ms. Trask. This is 

a far cry short of the standard of conduct which would give rise 

to liability or a Borough policy which violates the 

constitutional rights of Trask or other citizens. Ms. Trask's 

counterclaim fails to state a viable cause of action. "A local 

government cannot be held liable for a constitutional 

deprivation if a determination has been made that there was no 

constitutional violation committed by anyone in the first 

place." City of Los Angel.es v. Hel.l.er, 475 U.S. 796 (1986). 

Trask has failed to identify any unconstitutional municipal 

policy or custom that caused her alleged injury. Therefore this 

case is concluded, and Trask has no remaining claims. 

q -ff 
DATED at Ketchikan, Alaska, this day of June, 2009. 

KETCHIKAN GATEWAY BOROUGH 

By' Hft;;#iL
Scott A. Brandt-Erichsen 
Borough Attorney 
Attorney for Plaintiff 

I certify that a true and correct Alaska Bar No. 8811175 

copy of the foregoing was delivered 

this ~~day of June, 2009, 

via Court Tray to: 


Amanda Skiles 

Schulz & Skiles 

307 Bawden Street 

Ketchikan, Alaska 99901 


0<t ' ft\. L\-t. (;t1;:O:;: - _.' /'
Cindy covauit~ci1tgomer'>\.'" -< 

laintiffs Memo in Support of Motion to Dismiss Counterclaim 
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I
1 
 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

2 
 FIRST JUDICIAL DISTRICT AT KETCIDKAN 

3 


Flied In the Trial Courts 
State ofAlaake4 
 KETCHIKAN GATEWAY BOROUGH, ) I
Firat .JUdlclel Dlatrlct 

) at Ketohlkan 
5 
 Plaintiff, ) 

) JUN 24 2009 I

6 
 v. ) 

) Clerk of the Tri., Courts 
7 


LETA TRASK, ) B~ I
--------______Oepu~
)8 


Defendant. ) 
) Case No. lKE-07-437 CI 9 
 I 


10 
 MEMORANDUM AND ORDER I 

11 
 The Ketchikan Gateway Borough (KGB) cited Ms. Trask for violating its sign 

12 
 ordinance and for thereby committing nuisance. She denied the allegations. She claimed tha I 

13 


the writings on her roof were not a "sign" for purposes of the ordinance. She filed a I
l4 
Counterclaim in which she requested relief under 42 U.S.C. § 1983. The KGB denied that she 


15 


was entitled to the same. 
 I 

16 


The court issued a Memorandum and Order on April 13, 2009 in which it· 

17 
 I 


dismissed the Ketchikan Gateway Borough's (KGB) claims! against Ms. Trask because he 
18 


writings were not a "sign" under the KGB sign ordinance; found that she does not have standing 
 I 

19 


to litigate the constitutionality of the KGB's sign ordinance; and raised the question of whetheI20 
 I 

her § 1983 action remained viable. 21 


22 
 I 

23 
 I 

24 


1 
 The court's decision focused on the alleged sign ordinance violation. The court noted that its 
25 
 disposition of that claim apparently also in effect resulted in dismissal of the KGB's nuisance I 


claim. The KGB apparently agreed that such is the case during the May 1, 2009 hearing. 

I
MEMORANDUM AND ORDER 1 2 8 

KGB v. Trask et al., Case No. lKE-07-427 CI 
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A status hearing occurred on May 1,2009. The KGB's counsel advised that th 

tw 

KGB's osition was that the court's decision in effect dismissed the entire case and that neithe 

party was entitled to an award of costs or fees since both had prevailed in part. Ms. Trask' 

counsel advised that Ms. Trask's position was that her § 1983 action remained viable. The co 

requested briefing on that issue. The parties have submitted the additional briefing. 

The court finds that Ms. Trask's § 1983 action should be dismissed for 


reasons. First, per the discussion in the court's May 23, 2008 Memorandum and Order, § 1983 


claims have two elements - one of which is a constitutional violation. Second, the court h 


found she does not have standing to litigate the constitutionality of the KGB's sign ordinance. 


If either party believes that they are the "prevailing" party and thus entitled to 

award of costs and attorney's fees they have until July 10, 2009 within which to file a cost bil 

and motion for attorney's fees. 

IT IS SO ORDERED. 

Dated at Ketchikan, Alaska this 24th day of June 2008. 

Trevor N. Stephens 
Superior Court Judge 

By__--""()L"--__ 

..... .....-.
MEMORANDUM AND ORDER· 129
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT KETCIDKAN 

KETCHIKAN GATEWAY BOROUGH, ) rtlLED In 11.TIItt COUI1I stIIII IfAlaska 
) FIrst JudIcial Oiatrict at Ke\dlIkan 

Plaintiff, ) 
) JUL 102009 

VS. ) 
) . Clerk of the Trial CollIs 

LETA TRASK, ) ay. Deputy 
) 

Defendant. ) Case No. lKE-07-437 CI 

MOTION FOR ATTORNEY'S FEES 

COMES NOW Leta Trask, by and through counsel, Amanda M. Schulz of 

Schulz and Skiles, and moves this Court for an award ofattomey's fees pursuant 

to Civil Rule 8~. This motion is supported by the following and the Affidavit of 

Counsel filed this same day. 

I. Background 

On September 18, 2007, Ketchikan Gateway Borough filed a complaint 

against Robert and Leta Trask, Jane Doe, and John Doe. The complaint alleged 

that Robert and Leta Trask maintained a "roof sign" in violation ofKGB Code 

60.10.090(A)(8) and that maintaining the sign was a public nuisance per se in 

accordance with KGB Code 60.10.105(D). KGB sought injunctive relief and 

imposition of a civil penalty in the amount of$200.00. 

On October 12,2007, Leta Trask, proceeding pro se, filed her Answer 

alleging eleven affirmative defenses and counterclaimed for attorney's fees. As 

part ofher affirmative defenses, Leta Trask alleged that KGB Code 60.10.090 
Motion for Attorney's Fees 
KGB v. Trask, lKE-07-437 CI 
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violated the constitutions ofboth Alaska and the United States and also that KGB 

failed to state a claim. 

KGB submitted interrogatories to Leta Trask. Leta Trask answered the 

interrogatories, pro se, on December 27, 2007. 

On January 25, 2008, KGB filed a Notice ofDismissal Without Prejudice 

as to Robert Trask. On February 19,2008, counsel entered an appearance on 

behalf ofLeta Trask. Trial was set for August 6, 2008. On March 28, 2008, an 

Amended Answer was filed on behalf ofLeta Trask. Again, various affirmative 

defenses were asserted including violations ofthe constitutions ofAlaska and the 

United States and failure to state a claim. In addition, LetaTrask's answer 

-

contained two counterclaims. The first counterclaim was filed pursuant to 42 

U.S.C. §1983 for the alleged violations ofthe United States Constitution. The 

second counterclaim alleged violations ofthe Alaska Constitution. The relief 

sought by Leta Trask included declaratory relief, a permanent injunction, 

compensatory damages for deprivation ofher constitutional rights, actual 

attorney's fees as a public interest litigant and pursuant to 42 U.S.C. § 1988, and 

denial of the relief requested by KGB. 

On April 8, 2008, Leta Trask submitted her First Interrogatories to KGB. 

She also submitted her First Requests for Production. The interrogatories were 

relevant to KGB's complaint as well as Leta Trask's afftrmative defenses and 

counterclaim. 
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On April 9, 2008, KGB filed a Motion to Dismiss Leta Trask's 


counterclaim for failure to state a claim. KGB only addressed the 42 U.S.C. § 


1983 claim. KGB alleged that no physical action had been taken toward Ms. 


Trask. Furthermore, KGB asserted it had absolute immunity. Leta Trask's 


opposition was filed on April 28, 2008. The opposition addressed only the 42 


U.S.C. § 1983 claim. A reply was filed by KGB on April 30, 2008. The Court 

granted the motion in part and denied it in part. The Court dismissed the 

counterclaim to the extent that it was based upon violations ofthe Alaska 

Constitution because § 1983 does not apply to such violations of state law. 

However, the Court denied the motion with regard to the counterclaim based upon 

violations of the United States Constitution. The Court noted that KGB does not 

have absolute or qualified immunity, that KGB is responsible for the sign 

ordinance, that there is a direct connection between the sign ordinance and the 

alleged federal constitutional violations, and that KGB did not persuade the Court 

that one or more ofLeta Trask's constitutional rights was not violated by KGB's 

conduct. 

On May 19,2008, KGB answered Leta Trask's interrogatories and 

produced requested documents. On May 23, 2008, Leta Trask submitted her 

Second Set of Interrogatories to KGB. KGB answered on June 6, 2008. 

KGB filed its Answer to Leta Trask's counterclaim on June 9, 2008, the 

day discovery closed. On June 10,2008, Leta Trask filed a Motion to Vacate Trial 
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Date and Reset Pre-Trial Deadlines, which was opposed by KGB on June 26, 

2008. On July 10, 2008, KGB requested oral argument on the motion to vacate. 

The trial date was vacated. 

On September 16, 2008, Leta Trask filed a Motion for Summary Judgment 

based upon the constitutional violations alleged in her affmnative defenses. KGB 

opposed the motion asserting that a complete ban on roof signs was a permissible 

time, place and manner restriction. KGB also asserted the ordinance was not 

overbroad and was not void-for-vagueness. Leta Trask's Reply was filed on 

October 3,2008, with a request for oral argument. Oral argument was scheduled 

for October 24, 2008. KGB filed a Notice of Supplemental Authority on the 

-

morning of oral argument. Following oral argument, Leta Trask filed a response 

to the supplemental authority. 

On March 1,2009, the Court issued an order requesting additional briefing 

as to the scope ofthe prohibition ofKGB Code 60.10.090(A)(8). On March 13, 

2009, the Court clarified that the additional briefing requested was on the issue of 

whether or not the painting on Leta Trask's roofwas a sign under KGB Code 

60.10.140. In supplemental briefmg, Leta Trask asserted that the painting on her 

roof did not meet the definition of sign. KGB asserted it did. 

On April 13, 2009, the Court issued a Memorandum and Order granting in 

part and denying in part Leta Trask's Motion for Summary Judgment. The Court 

concluded, based upon the rules ofstatutory construction, that the ordinance did 
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not apply to the painting on Leta Trask's roof, which resulted in the dismissal of 

KGB's complaint. With regard to statutory construction, one thing noted by the 

Court was that, "This construction is reasonable and substantially limits, ifnot 

eliminates, dangers ofunconstitutionality." With this ruling, the Court determined 

that Leta Trask lacked standing to challenge the constitutionality of the ordinance. 

As such, the Court made no further analysis. With regard to Leta Trask's 

counterclaim, the Court set a hearing to further address whether the claim 

remained viable now that KGB's Complaint was dismissed. 

KGB did not file a new Motion to Dismiss Counterclaim. A briefhearing 

was held on May 1, 2009. The parties submitted additional briefmg on whether 

Leta Trask's claim pursuant to 42 U.S.C. § 1983 could continue. On June 24, 

2009, the Court issued a Memorandum and Order dismissing Leta Trask's 

counterclaim. The Court reasoned that since KGB could no longer sue Leta Trask, 

there was no constitutional violation and that she did not have standing to litigate 

the constitutionality ofthe ordinance. The Court gave the parties until July 10, 

2009, to file motions for fees and costs. 

II. Law 

Alaska Civil Rule 82 provides that the prevailing party in a civil case shall 

be awarded attorney's fees. Pursuant to Alaska Civil Rule 82(b )(2), if a prevailing 

party recovers no money judgment in a case resolved without trial, the party shall 

be awarded 20% of its actual fees. According to Alaska Civil Rule 82(b)(3), the 
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Court may vary an award if it determines a variation is warranted upon 

consideration ofvarious factors, including: 

(A) the complexity ofthe litigation; (B) the length of trial; 
(C) the reasonableness ofthe attorneys' hourly rates and the 
number ofhours expended; (D) the reasonableness ofthe 
number of attorneys used; (E) the attorneys' efforts to 
minimize fees; (F) the reasonableness of the claims and 
defenses pursued by each side; (G) vexatious or bad faith 
conduct; (H) the relationship between the amount ofwork 
performed and the significance ofthe matters at stake; (I) 
the extent to which a given fee award may be so onerous to 
the non-prevailing party that it would deter similarly 
situated litigants from the voluntary use ofthe courts; (1) the 
extent to which the fees incurred by the prevailing party 
suggest that they had been influenced by considerations 
apart from the case at bar, such as a desire to discourage 
claims by others against the prevailing party or it insurer; 
and (K) other equitable factors deemed relevant. 

Leta Trask is clearly theprevailing party with regard to the complaint filed 

by KGB. She successfully defended against the action. The Court found that the 

ordinance did not apply to the painting on Leta Trask's roof and dismissed KGB's 

cause of action. 

With regard to Leta Trask's counterclaim, despite KGB's contention at the 

hearing on May 1,2009, KGB is not the prevailing party. The Court did not rule 

against Leta Trask with regard to her claim pursuant to 42 U.S.C. § 1983. In fact, 

at least with regard to KGB's initial motion to dismiss the claim, the Court ruled in 

favor ofLeta Trask. Only after rmding that KGB sued Leta Trask under an 

inapplicable ordinance did the Court dismiss the counterclaim, concluding that 
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since the ordinance did not apply, there was no constitutional violation and no 

standing. But for KGB suing Leta Trask under an inapplicable ordinance, it would 

not have been necessary for Leta Trask to counterclaim against KGB. 

Pursuant to Alaska Civil Rule 82(b )(3), the Court should vary the award of 

attorney's fees and award Leta Trask full reasonable fees. While KGB has always 

contended that this was a straightforward code enforcement case, that clearly was 

not the case, since the code did not even apply. While the Court was able to 

resolve the matter without ruling on constitutional issues, the constitutional claims 

were reasonable given the poorly written ordinance and the importance ofthe 

constitutional right to free speech. KGB on the other hand continued to raise 

defenses such as absolute and legislative immunity, despite the Court's prior 

ruling that KGB was not immune. 

Aware ofthe prior suits against Leta Trask, including an appeal, counsel 

was aware that Ms. Trask had previously expended a great deal ofmoney 

defending herself. As such, counsel attempted to do all she could to minimize fees 

and costs. Other than to review motion work prior to filing and brainstorming, 

only one attorney worked on this case. Much time was donated and any time 

billed for work by counsel's partner was billed at a reduced rate. 

KGB proceeded based upon vexatious and bad faith conduct. KGB filed 

suit against Leta Trask pursuant to an inapplicable ordinance. As the record 

shows, KGB did so despite its own earlier determinations that Leta Trask did not 
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need a permit because her painting was not a "sign" and despite the fact that 

KGB's attorney had previously detennined that the code was aimed at commercial 

speech and not Leta Trask's painting. 

The issue of being able to use your private residence to exercise your First 

Amendment Right is very significant and Leta Trask found it necessary to stand 

up for that right. Given the importance ofthe issue to her and to citizens in 

general, the amount ofwork performed was more than reasonable. 

Given the reasonableness ofthe fees, an award of attorney's fees, whether 

20% or full fees, will not be so onerous as to deter other litigants from using the 

courts. In addition, Leta Trask's motive behind defending herself and standing up 

for her constitutional rights has nothing to do with recovering attorney's fees or 

discouraging claims. She simply believes that one must stand up for oneself, as 

she has shown time and time again, despite the expense to her and the lack of 

monetary recovery. 

With regard to other equitable factors, it should be noted that part ofLeta 

Trask's defense was based upon affirmative defenses which included 

constitutional violations. However, in determining the ordinance was inapplicable 

to Leta Trask's painting, the Court found Leta Trask no longer had standing to 

challenge the constitutionality of the ordinance, thereby avoiding making any 

constitutional rulings. As this action involved the "establishment, protection, or 

enforcement ofa right under the United States Constitution or the Constitution of 
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the State ofAlaska," she is a public interest litigant or constitutional claimant 

under AS 09.60.01O(c). IfLeta Trask prevailed in asserting some or all ofher 

constitutional claims she would be entitled to full reasonable fees and costs so 

long as she did not have sufficient economic incentive to bring the suit. This was 

not a suit about money but about defending one's constitutional rights. The Court 

should consider this in varying the award of fees. This same provision protects 

Leta Trask from having to pay attorney's fees for any constitutional claims on 

which she did not prevail, including her counterclaim. 

Dated this lOth day of July, 2009. 


SC 


Attorney for Defendant 
AK Bar No. 0206025 

This is to certify that a true and correct copy of the 
foregoing is being delivered via court tray to the 
Ketchikan Gateway Borough Attorney. 

Date: /'/0·01 

By:JCAACYTY7 ~ 
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I 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

2 
FIRST JUDICIAL DISTRICT AT KETCIDKAN 

3 PILED In the,.., ColrtI SWt. 01 ~ 
KETCHIKAN GATEWA Y BOROUGH, ) first JudIcIal 0Ittrfct at t(.tehlltan 

5 
Plaintiff, )I 

4 ) 

JUL 102003 
) 

6 VS. ) Clerk of1MTrial Courts. 
) 8y. Deputy 

7 LETA TRASK, ) 
)8 

Defendant. ) Case No. lKE-07-437 CI 
9 

I 10 

11 

I 12 

13 

14~ 

27 

28 

29 

AFFIDAVIT OF COUNSEL FOR LETA TRASK 


IN SUPPORT OF MOTION FOR ATTORNEY'S FEES 


STATE OF ALASKA ) 
)ss. 

FIRST JUDICIAL DISTRICT. ) 

AMANDA M. SCHULZ AFFIRMS AS FOLLOWS: 

1. I am counsel for Leta Trask in the above captioned matter. 

2. From February 2008 through June 2009, I billed 93.1 hours at a rate of 

$150.00Ihour. The total amount billed for fees, including sales tax, was $14,802.90. 

An additional 4.1 hours was spent on this motion during the month of July 2009. 

3. The majority of the time spent on this matter cannot be easily split apart 

as research on many of the affmnative defenses also covered the counterclaims. The 

same goes for tasks such as drafting the Amended Answer and Counterclaim 

4. Counsel has reviewed her time sheets and bills and has used her best 

efforts to distinguish time that is solely related to the counterclaim, such as the 

opposition to KGB's motion to dismiss counterclaim, research on damages and the 

supplemental briefmg requested by the Court with regard to the counterclaim. 

5. Of the 93.1 hours, 15.5 hours were spent on matters related solely to the 

counterclaim. 
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6. Counsel used her best efforts to minimize attorney's fees which included 

not billing for several phone calls, only billing for the time of one attorney when 

consulting with my partner, billing my partner's time at $150.00 per hour rather than 

his rate of$180.00, and not billing at all for numerous consultations with my partner. 

FURTIIER AFFIANT SA YETH NAUGHT. 

~acLJ-
AK Bar No. 0206025 

SUBSCRIBED AND SWORN to before me this 10th day ofJuly, 2009. 

UQN\Jl 

This is to certify that a true and correct copy ofthe 
foregoing is being delivered via court tray to the 
Ketchikan Gateway Borough Attorney, 

Date: /'/0-09 

By: ~~6MJYYl 
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IN THE 


FIRST 

KETCHIKAN GATEWAY 

Plaintiff, 

vs. 

LETA TRASK, 

Defendant. 

;JUl2 72009 

SUPERIOR COURT FOR THE STATE OF ALASKA 

JUDICIAL DISTRICT AT 


BOROUGH, 
 JUL 272009 

Clerk of the 1'riai Courts 
By Deputy 

Case No. 1KE-07-437 CI 

RESPONSE TO DEFENDANT'S 
MOTION FOR ATTORNEY'S 
FEES. 

The prevailing party is the party who has successfully 

" prosecuted or defended ~gainst the action, the one who is 

successful on the main issue of the action and in whose favored 

the decision or verdict is rendered and the judgment entered. 

" Keenan v. Wade, 182 P.3d 1099,1109 (Alaska 2008). The 

determination of who is the "prevailing" party is wi thin the 

broad discretion of the trial co~rt. The trial court's 

discretion under Rule 82 is broad enough to warrant the denial 

of attorney's fees altogeth~r. Fernandes v. Portwine, 56 P.3d 

1, 8 (Alaska 2002). The denial of attorney's fees to either 

party has been upheld when neither party can be readily 

classified" as the "prevailing" party. Id. (Referencing Haskins 

v. Shelden, 558 P. 2d 487, (Alaska 1976). 

PLAINTIFF KGB'S 
RESPONSE TO DEFENDANT'S MOTION FOR ATTORNEY'S FEES 
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This action can conceptually be separated into two separate 

lawsuits. The first was the Borough's complaint against 

Defendant for allegedly violating the Borough's sign ordinance. 

The second action is the Defendant's counterclaim regarding 

infringement of civil rights guaranteed both by the Alaska state 

Constitution and by the United States Constitution. 

In the first lawsuit, this Court ruled that the Borough's 

sign ordinance was not applicable to Defendant's roof display 

and partial summary judgment was entered in favor of Defendant. 

Defendant was clearly the prevailing party regarding this 

portion of the action. 

The second lawsuit, the counterclaim asserted ,against the 

Borough, continued after the partial summary judgment was 

entered. This counterclaim, based on 42 U.S.C. §1983, was 

decided in the Borough's favor on June 24, 2009. The Borough 

was clearly the prevailing party in this decision. 

In both instances, it was the same factual determination 

that the display was not a sign which brought an end to the 

respective claims. The Borough's claim against Defendant was 

dismissed when the Court determined that the display was not a 

sign. The Defendant's counterclaim was dismissed because it was 

determined that they did not have standing to challenge an 
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2 
inapplicable sign ordinance. Were the display to have been 

3 
found to be a sign, any conclusion as to either claim would be 

4 
speculative at best. 

It appears that we essentially have a tie. As it stands,
6 

7 Defendant successfully defended against allegations that it was 

8 violating the Borough's sign ordinance and the Borough 

9 successfully defended against the allegations that it had 

infringed on Defendant's civil rights. As such, this Court 

11 could allow the Defendant to recover attorney's fees based on 

12 their defense of the alleged sign code violation and allow the 

13 Borough to recover attorney's fees based on their defense of the 

14 
alleged civil rights violations. 

16 

17 

1 In 

prudent 

the al ternative, and in 

choice, is to not allow 

the 
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rough's 

party 
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attorney's fees. There is no clear prevailing party if you look 
18 

at the action as a whole; therefore it would not be an abuse of 
19 

discretj,on for this Court to disallow the recovery of attorn,ey's 

fees. Further, the lack of a separation of the time spent on
21 

22 the respective claims weighs in favor of denying any award of 

fees.23 

24 / / / 

/ / / 
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DATED at Ketchikan, Alaska, this 'J7i1: day of July, 2009. I 

I
KETCHIKAN GATEWAY BOROUGH 

Scott A. Brandt-Erichsen 
Borough Attorney 
Attorney for Plaintiff 

I certify that a true and correct 
copy of the foregoing was delivered 
this ~day of July, 2009, 
via Court Tray to: 

Amanda Skiles 

Schulz & Skiles 

307 Bawden Street 

Ketchikan, Alaska 99901 


~r G-\:\~~~ 
Cindy covaul~MontgOm~y • 
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IN THE SUPERIOR COURT FOR TIIE STATE OF ALASKA 


KETCHIKAN GATEWAY BOROUGH, ) 
) 

Plaintiff, ) AUG 05 2009 
) 

w. ) 
[>c') -_._----

LETA TRASK, ) 
) 

Defendant. ) Case No. lKE-07-437 CI 

REPLY TO KGB'S RESPONSE TO DEFENDANT'S 
MOTION FORATIORNEY'S FEES 

COMES NOW Leta Trask, by and through counsel, Amanda M. Schulz of 

Schulz and Skiles, and files this Reply. 

In its response, KGB concedes that Leta Trask is the prevailing party with 

regard to the complaint filed by KGB. However, KGB contends that it is the 

prevailing party on the counterclaim and therefore, the Court should find a wash a 

not award Leta Trask any fees. Given the procedural history of this case, such 

would not be a fair and just outcome. 

To begin with, KGB did not successfully defend against the counterclaim. 

Rather, because Leta Trask was successful in asserting that the ordinance did not 

apply to her, the Court found she lacked standing to continue the counterclaim. It 

was her successful defense ofKGB's lawsuit that resulted in the dismissal ofthe 

counterchlim, not any argument on KGB's part. To consider KGB the prevailing 

party because they sued Leta Trask under an inapplicable ordinance would 
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produce an absurd result. As KGB points out at page 2 of its response, "In both 

instances, it was the same factual determination that the display was not a sign 

which brought an end to the respective claims." This was an argument ofLeta 

Trask, not KGB. As such, KGB did not clearly prevail on the counterclaim. 

In addition, even if it were the prevailing party on the counterclaim, KGB's 

contention that the Court could allow KGB to recover attorney's fees is inaccurate. 

As a constitutional claimant under AS 09.60.010(c)(2), even when the 

constitutional claims are unsuccessful, the Court cannot order a claimant to pay 

attorney fees ofthe opposing party so long as the action was not frivolous and the 

claimant did not have sufficient economic incentive to bring the action. The 

counterclaim pursuant to 42 U.S.C. § 1983 was not frIvolous. In fact, the claim 

survived one motion to dismiss prior to the Court's ruling that the ordinance did 

not apply to Leta Trask. In addition, this is not a case about money such as a 

breach ofcontract case. Rather,.this is a case about defending one's constitutional 

rights despite the great personal expense. 

Based upon the foregoing, the original motion, and the fact that KGB 

pursued the law suit despite the prior written opinions ofErin Reeve, Assistant 

Planner, and the Borough Attorney that the ordinance did not apply, the Court 

should find that Leta Trask is the prevailing party and should vary the award of 

fees above 20%. 

Dated this 5th day ofAugust, 2009. 
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SCHULZ & SKILES 

BY:L~r:iA1 

Amanda M. Schulz . 
Attorney for Defendant 
AK Bar No. 0206025 

This is to certify that a true and correct copy ofthe 
foregoing is being delivered via court tray to the 
Ketchikan Gateway Borough Attorney. 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 


FIRST .nJDICIAL DISTRICT AT KETCHIKAN 


KETCHIKAN GATEWAY BOROUGH, ) 

) 

Plaintiff, ) 
) 

V. ) 
) 

LETA TRASK, ) 
) 

Defendant. ) 
) Case No. lKE-07-437 CI 

MEMORANDUM AND ORDER 

Ms. Trask has moved for an award of attorney's fees. The Ketchikan Gatewa 

Borough (KGB) opposes her motion. Neither party has requested oral 

evidentiary hearing. 

Ms. Trask's motion for an award of attorney' s fees is granted. 

"prevailing" party for four reasons. First, the "prevailing party" is the party which is successful 

with respect to the "main issue" in the case, even if the other party received some affirmativ 

recovery.) Second, she prevailed on the KGB's claim that the writings on the roof of a house sh 

owns violate its sign ordinance. Third, that finding resulted in the court 

counterclaim. Fourth, the court, in dismissing the counterclaim, did not rule on the merits of he 

constitutional claims. 

Ms. Trask's request that the court award enhanced fees under Alaska Civil Rul 

82(b )(3) is denied. The court does not find that the KGB engaged in vexatious or bad fait 

MEMORANDUM AND ORDER K ;r:- 1 4 0, ''
KGB v. Trask et aI., Case No. lKE-07-427 CI /'l 
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conduct. The KGB took the position that the writings at issue came within the scope of its sig 

ordinances. The issue was not so clear that the court must necessarily conclude that the KGB' 

position was the result of bad faith. The KGB did not engage in vexatious conduct. The recor 

does not otherwise support an enhanced fee award under the other factors set forth at Civil Rul 

82(b)(3). 

Given the above, Ms. Trask is entitled to an award of 20% of her actu 

reasonable attorney's fees under Alaska Civil Rule 82(b)(2). She has until September 10, 200 

to file an affidavit from her counsel and counsel's time and work detail that show counsel' 

hourly rate, the work perfonned on this matter, and the amount of fees Ms. Trask incurred wit 

respect to the same. The KGB shall have 2 weeks to file an opposition. She shall have 1 wee 

to file a reply. 

IT IS SO ORDERED. 

Dated at Ketchikan, Alaska this 30th day of August 2009. 

Trevor N. Stephens 
Superior Court Judge 
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IN THE SUPERIOR COURT FOR TIIE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT KETCIDKAN 


KETCHIKAN GATEWAY BOROUGH,) FfLED in U:tI r,.;GI CC~llt:; !:;:,.--.lG of!>JI:J3f;", 

) First JudiciallJlstriet at Ketchikan 

Plaintiff, ) 
) SEP 09 2009 

vs. ) 
) 

LETA TRASK, ) 
) 

Defendant. ) Case No. lKE-07-437 CI 

STIPULATION RE: AITORNEY'S FEES 

COME NOW Leta Trask, by and through counsel, Schulz and Skiles, and Ketchikan 

Gateway Borough, by and through counsel, Scott Brandt-Erichsen, and hereby file this 

Stipulation Re: Attorney's Fees. 

In its Memorandum and Order dated August 30, 2009, and distributed September 3, 

2009, the Court ordered that Ms. Trask was entitled to 20% ofher actual reasonable attorney's 

fees. The Court gave counsel for Ms. Trask until September 10,2009, to file an affidavit of her 

time and work detail and gave KGB two weeks to file an opposition. 

On July 10, 2009, counsel for Ms. Trask filed an affidavit indicating that she worked 93.1 

hours on the matter at a rate of$150.00 plus sales tax, for a total of $14,802.90. In addition, 

counsel worked 4.1 hours on the Motion for Attorney's Fees. The parties hereby agree that 93.1 

hours at a rate of $150.00 per hour are the actual reasonable attorney's fees upon which the 20% 

should be calculated. The parties agree to allow the Court to decide whether the additiona14.1 

hours at a rate of $150.00 per hour plus sales tax, for a total of $651.90, shall also be included as 

actual reasonable attorney's fees upon which the 20% should be calculated. 

The parties further agree that this stiJiulation does not affect either party's right to appeal 

the court's holding regarding attorney's fees set forth in the above-mentioned Memorandum and 

Order. 

Stipulation Re: Attorney's Fees 
Ketchikan Gateway Borough v. Trask 
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Attorney for Leta Trask 
AK Bar No. 0206025 

Amanda M. Schulz 

1bue; 
Date 	 Scott Brandt-Erichsen 


Attorney for KGB 

AK Bar No. 8811175 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 


FIRST JUDICIAL DISTRICT AT KETCHIKAN 


KETCHIKAN GATEWAY BOROUGH, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

LETA TRASK, ) 
) 

Defendant. ) 
) Case No. lKE-07-437 CI 

MEMORANDUM AND ORDER 

The parties filed a Stipulation Re: Attorney's Fees in response to the court' 

August 30, 2009 M_emorandum and Order. Based on the Stipulation, Ms. Skiles' July 10,200 

affidavit, the August 30, 2009 Memorandum and Order, and the parties' implicit agreement tha 

this court retains jurisdiction over this case for purposes of awarding prevailing party attorney' 

fees, the court awards Ms. Trask attorney's fees in the amount of $3,090.96 ($14,802.90 

$651 .90 divided by .20). 

IT IS SO ORDERED. 

Dated at Ketchikan, Alaska this 10th day of September 2009. 

~~. RfIFICATION 
~0ples Diatributed 

Dtite q }/I /OJ" r I 

'Iio . 

) 'f
By~_...lC..L-'F__ 
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