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1. fNTRODUcrION 

On May 12, 2008, Appellants ExxonMdbil Corporation. BP EXploration (Alaska), 

ConocoPWlIips Alaska, Inc., Chevron U.S.A., Inc and Leede Operating Company, LLC 

("Appellants") filed a Request for Reconsideration ("Request") of my April 22, 2008 

Findings and DecisiOil ("Decision"); I I granted partial reconsIderation on May 22, 2008, 

and r am issuing this c,lecision pursuant to 11 AAe 02.020(d). 

In the Request, Appellants raise a variety 6f alleged errorS. It is difficult to 

anaiyztmatiyof fheir legal points because AppeJJantsfuil to adequately describe the 

basis of ' perceived enOl;l and thoy' dQnot fltisenew legal arguments to support their 

position;, In tllecase of alleged factual errol'S, Appellantssiirfply assert that "no, 

eVldence'tsupports a 'particular factual finding. but they do not cite to the iranscriptor 

r.eo()~~ to feb:Pt the citation J;eU¢d lJpon in the d¢ciSion; l.Jkewise~. they cite ilO legal 

authorities: to rebut those in the decision. Because: it.iS' devoid of allY legal orfactDal 

citations. the Reql1e8t'.is'.:fJaWed. 

De$Plte jbese;l d.eficienGies, Appellants? view OD,S6ventl is5lles merits a.response so 

th.Qta reviewingcolllf b.asthebenefitof DNR·s perspective. This decision supplements 

myDeoisiort. My decIsioD totermmale thepomtThomsonUtlltStands.. 

Units are fomed to facilitate the development aQ.d pro~tion of the· state's 

valuable oil and gas resources. The state grants leaseholders the right to extend their 

leasehold rights to eqkJre and develop state lafldS In exchange for acblIlnlitment to 

j Request [It 31485-31494J; Decision [R. 31389~3 I 467]. 
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diligently work to bring the resow-ces to market. In tIle more. than thirty years since the 

Point Thomson unit was fonned, no oil or gas has been brought to market and none of the 

infrastructure necessary for development has beeD built. This lUut is tenninated because 

the Point Thomson unit working interest oWners failed to fulfill the commitments made 

in the unit a:greement. 

u. APPELLANTS' DEMANI) THAT DNR TELL THEM WlJA T THEY 
NEEl> TO DO TO AVOn> TERMlNATION IS INCONSISTENT 
WITH THEJtEM:E.DY PROCEEDINGS. 

The purpose ofilia remand proceedings was to gIve Appellants an opportunity· to 

infOnrt DNR Qfwbat they considered~il appropriate remedyfor their failure to submit' an 

acceptable- pJarJofdeveJopment e'POD") and for their fiillute to meet theil' obligatiollS to 

develop state oil illld gliS leases. ThetemedyptoC~ditigwllS also a fOiumforAppeUams 

t(l state; the reasons why llllittertUirul.tintl is an inappropriate' remedy- As. a .reIUed)'~ 

Appenantso~d tb~ ~,1;rd ~QD. wlri,ch proposed mudest producti()ll of 1 (}.OOO barrelsQ 

day of gas condensate beg:inniilg at the ehd of 2014 tJ.I1d suggested that Appellants migfit 

produce mote gas condensates if studies conducted dilri]Jg the: 23rd ]lOD stJpported 

additional production;. The 23'rd POD did not include a date by which gasprOdtldtiQn 

would begin or 11 corrunitment to produce the unies considerabJeoilreserves. 

Appellants claim that if DNR found the 23rd POD deficient. it was obtigilted to 

disclose what it waIlR!d Appellants to do to avoid .tennination. This claim misinterprets 
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the purpose of the remand proceeding and constitutes an effort to put the responsibility 

fot unit development 00 DNR.. 

Tbe' unit was initially tennmated in 2006 for two primary reasons: the failure to 

submit an acceptable POD and the failure to meet the obligation to develop oil and gas 

leases. The purpose of the i'erilaild proceeding was to allow Appellants to describe what 

they were willing to do to remedy their failures, 

AppeOants' proposed remedies were assessed. in light of the testimony and 

eXhibftsoffeted at the: feJDanrlheanng, the unit histOryaild other factors set out in n 

MC83303. ~ppel1ants'p~(3ntationsoo remand Jack.edcredibility i.nseveral respects 

which. are addfessed in Section V in broader scope .and detaiL Appenant!j~ effortS to 

ruak~ the cfecisJODbfi remand tutu on a DNit pteseIi~tion of an a;c~ptablePQD tihder 

sectjOEl 21 of the unit agreement and the rea8:OllBbly J)rudent operator atlmdri .is 

inlil'propriate .because the iSsue athand Is whether, given Judge Oleason:'s decisioil that 

DNRptQPerly rej~t~dthe 21nd POD~it iSlu the pubiic interest fdrtheunit· to contiiiu~,2 

Appel1antscon~dict their c.Qnt~ti()J]. thatDl"m. is Qbligated W tell th~m what it 

wantS to. femedytbe b~ by say,in& DNR cannot demand assurances of Appellants' 

perfOrmance it: $ DNRbeHeves~ they have. a1.readybreaclied the contract. SPe'Cificaily,. 

they s@te that «pnnclples ()f Alaska contract law do not aDQw DNR to, ask for assurances: 

ofperfoFll'Jallee asar.emedy .. ~ in the: absence of an objective basis: for lnsectirlty~1I3 A 

request for /:fS$tU'<U:ltes ofpet!otD1ance is Justified here. As an initial matter, there is "an 

2 fuOliMbbil ef. ill. V. Slate~ j A.N~Q6,.J37S1 (CQrlsoJidate(j);p. 25 and 32. 
J- . - •... .. .' . - . . 

SeePost.,.HeariJig Sr. at 21 [R. 3'1l81J. 
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objective basis for insecurity" t1lat Appellants will perfonn on their proposed remedy­

the thirty~yeaI' unit history detailed in IllY initial decision. 

AppeJIants also misconstrue Alaska Jaw on reasonable assurances. It is true that 

the Alaska Supreme Court bas held that the remedy of assw'ance$ of performance as set 

forth in AS 45.02,609 is inapplicable where a party has already breached a contract-l 

Tills principle follows common sense - there can be no assurances· of pel'fonnance where 

one bas already failed to perform. But here, AppelJantS' wHUngnesst(): perthnn the 23rd 

POD is . a iive issue; While Appellants have breached the unit agreement., tb~y hav~ also 

proposed a r~medy ~skfug tbatthe contract not be temiliJated and futtJte performance be 

permitted. In the context of this proceeding, where the question IS Whether. it is in the 

public interest tncOiitinue a qntt wlilia history()fbrokenprom,i~ and fai1~ to me~ 

worle e9DllDibnents, it is. cp.mpl¢tely appropriat~ toqueJ')T Appellants as to why 1 should 

beHeve they wiIi catty out their work;tbfilIDittnents and what assurances they ·can qffer 

roe. that l coo b¢ik.ve.ihem .. 

AppeIJai$ also: argue tbat.tfmninatloD js iQappropriate because Alaskacoutratt 

law·cfumands tbatAppe1Iants be afforded il chancetQcure;sAppeIlantsj;~ofethat they 

wete ilfford¢d' opportlDlities to cute prior to COlll1lllssioner Menge's ten:nipaQt)n 

deciSion(i; ~ bllve be~n grantecl another cb1U1ce tq CllI'C' wltb this: remand proceeding .. 

4 Set!. SYm/~er 11. Feldil'; hllj., 680 P .2d H09, 1116 (Alaska 1984), 
3 $eePre;.Hearing Br. at. 28-3 L See, 'generally •. A/lei, v~ Vaughtt, 161 P.3rl 1209 

(Alaska 2001) (noting that fbrfei~isdlsflivored in land salecontraal$ and opportunitfes 
to clite defau,ltshbwQ beaUoWed); But seeAlaskiI COtlStltution,Arti¢le ~tSection 8. {\)il 
and gaSl(!ases.fotfcrifed tor breachj. .. 

6 [It 200-3; 644,648, 1958-60] 
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Appellants" request pi'Ovides: no basis- for giving them a fourth chance to cure their 

default 

In. :ONR PR()P'lRLY CONSIDERED ALL INTERESTS WIlEN IT 
:REVIEWED AND REJECfEn THE PROPOSED REMEDY. 

AppeJJruitS: tolltend that DNR improperly focused ohtbe: pubUc Interest in 

tennlnating tb~, unil::! llllf1 th~tthe agericy failed ta adequately Consider AppeUants' 

interestS." ldisagt'el_ 

In evaluating !lie Pl'OPOSed remedy; DNR i.srequited toconstder the PQI:JHe 

interest The AJast.I C~DS:titutionan4 the Alaska legisJaturf;: bave stated dud itia the 

policy oithe State u.- "provide fat the utilization, deyeJopmen~ atld conser:vatioDofall 

nattiraltesoUi'~es bdti.g to the State. , . fut the maxilntin'i benefifofits Mopier's Ttl" 

Alaska teglslature lJa~1 in- ttIr:I:l, cbarged DNR wHh therespo,n&ibjTity of aQminjstering' 

State programs for !be l;onservationand devel<>pmentofnatural resourees.!J lhaVe. beart. 

gtailted the authorltt 10 db all J:bing$ neeessaryto, ii~etciSe the, PQweiS and ~o th,,: I\~ 

necessary tQc1lJ'IY m tI1_eprovt~liong, and. objective$; ..... of'tbe Alaska Land A9t. llI One 

of my 'central. taskt- is=oversee the development of nstural resoutees: to IilaXinili:e 

etonOJ:hitand physica1r«overy.il Final1y~ under lIMe 81343, lean only approve a 

7 Request at 4. (e .. -I,a.6) J:R. 3'1488]. 
8 AJa.ska Con&jifirti~ Arliclf:8. Section2. 
9 See AS 44)7.oaPClt). 
10 AS. 18.05.02O(b)(4). 
II See AS 38~OS.l~OCa)(l )(A). 
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POD if it complieS with the factOrs set forth in II AAe 83.303, including protection of 

the state~s interest and consideration of the public interest My analysis of Appellants' 

proposed remedy, under the 1 I AAC 83.303 factors. led me to conclude that it was not in 

the public interest to accept the POD and allow the- unit to continue. 

My decision specifically found that this proposed remedy failed to meet the 

section 303 criteria. Based on the cwnulative impact. of my analysis, I fbl111d that 

Appellants' proposed remedy Was flOt in the public Interest. 

Appellants furllter argue that termination is not in the public futerestbecause it 

"ensureS no. Oile will be, in a position to rely ott Point Th<lmson gas- in making shipping 

the North S)ope~ , i" 12 App~nw:rts would'lulvc me ignore thatif I~cepted$eir proposed 

remedy of 10,1)00 ba.rr¢Jsper day of production; it wouJdbe at least 4Qyears before Point 

thomson gas. IS avaiiabie to Alaska. 1'liereatehtiildredsofmillions .ofbartelS of on and 

gas cC)ndensates. tha;t Dll,lstbc prod:il.ced befons gBSls available fi:om the r~oir, 13 Thlls; 

Appellants' proposed reme.dycould not make: gasllyai~liffroQl Point lllOrtlSOn during 

12 See Reconsideratiol1 lt6quest at 2. [It 314861 tn. th" Reconsideration. Request. 
App~nMts llote that "(T]beOeclsion erred fl1cltatMtElrizing th~. col1'ltllitmeni made. in an open 
season as being a C!omriUtmen~ of glIB,. whether ftmnthe P111 Ot otltetVi~ rather than a 
CQmmjbn,ent t~'pay for shippina:capacity''''Rcconsideration R.eql1csta{ 6;C.J .b.16; [R. 31490] 
whiJe DNRutilized IfurmfiOtl fIidusti:'Y temiino!ogy in retetring.to a commitment of gas, 
AppelJatif~ ar~ tecnntcaUy COt:tect that ,/1 comntit:n\etlt fuan open seasQn is: .~ pay fcltshipping 
capacity; not g$ Of ~o~e,nq re.asona'bl~ c.<lt:npany w(]uJdpay for capacity wi.thoJJt the intent 
tQ ship gllSt SQbl,J~gcap8((ity is essesttially II cOlllDlilment orgas. RegardJ~ the stibstl!J)ceQf 
my discUssionref'erencing,ccommitiIient ofgas .{page 40 .. 1 of ilieDeoisioa} [R. 31431 .. 2] is not 
aJtected.hy tWa teciiiiJ¢ality. 

13 (R.3Q069~ 628, 1608:.o9J See a/so AS lI.OS.030;IlAAG833Q3(a)(2}, 
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an initial open season~ AppellantS w6uld have to dramatically increase their ra~ of oil 

production or obtain. the AOGCe's approval to not recover the oil. 

Appellants further complain that I did not adequately consider their interests when 

I terminated the unit. In the Decision t extensively considered the unit's history, 

analyzed the potential benefits· aIld drawbacks of the proposed POD, and evaluated· a 

multitude of other issues. including. the Appellants' interests, My 75-page decision 

establishes thatDNR considered allihteteStS prior to term.toatioQ.· 

The unit history also deOlonstratesthat DNR has given Appellants.' interests dose 

and gent:[O,us: C<Jusiq'er;mou fot many years. DNR agreed to give Appellan:tsmany 

oppOltunllies to. condUct the studies and other activinesiliey considered necessary 

preconditions todev~opment, .~Q DNR refi1ilile4 'ftomtaking punitive action: when: 

App.e.llants re"peat~y Qre~hedtheir various work connnitrpents. 

JY~..TEltMlNAnoNFORFAlL.UR:E; TO SUBMIT AN ACCEPTABLE POD IS 
.J(JSTQi1ED .GlVEN mEmSTORV OF TIllS UNit. 

Appellants .argue. that fafluretosubillitu ac<:eptablePOD 9oesnot. cQnsti~~ a 

defuult, Jet. a1on~ Il .bre~ch o( contn.ct Juat justifies tentlination. .Apl'eUatrts ignore 

portions QfJud~ Gleason's Ord~ and misread others. My Decision suocinctly stated 

why Appellants: were in breach of theirobligatiouS underilie Ullit agreemel,lt an.d 

applicable iaWs; 
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Appel1antS nonetheless ~gue that their failure to submit an acceptable POD does 

not justify termination; even if it is a breach of the PTUA. This conclusion again 

misreads the judge's order, the PTUA and applicable law. The purpose ofunitizatiOlllS to 

effect efficient production of oil and gas resources. 14 Unit development and production is 

ensured through PODs wbiehmove the unit to development and production, If the POD 

does not meet these development goals, then tbepl1rpose of unitization bas not been 

realized and the publicititerestis not protected. Tberefore Ii POD is a k¢y requirement of 

unitization, and JaiJurc to secure POD approval constitutes a material breach and grounds 

for unifterrnination~ a 

AppeiIants furthet ignore that tneirfalluretosubinlt anacceptable-22nd POD was 

the culmioatioQ of oY~r tmrty. y~ of failure to devel(>Pi My decj.~ion to tennfuQt~ the 

PW was not merely based on some technical defect ina POD~'Rather. Ollt IliliSttake 

into accoUilt the iIrilt."Sh1StOij where DNR had heenstruggIing fof years. to" get the unit 

mtoproductlon. Indeed, Commissioner M:enge.~d Acting Colllltt{ssicmer .Rutherford 

.1:ioted that Appen~ts" fuiblre to develop; the unit supported t(\nuination.}6 ~ my 

deCision, 1 analyzed ilieunit histoty and agreed with !belli conduslOD that Appellants 

have failed to dCve10p the unit and effectively w~housetl mas~ve 9uantilies of 

by<:&ocarbons in tbes~leas.es for more than forty yea:rs .. 

I" Exxon Corp.v. State) 4(} P3d786. 7&& (Alaska 2001)e'A unit a~etit is a 
coniractbetw.eeu the departmentan:d lessees that aJlows for the efficient development of 
a reservoir tha~. underHes multiple leases owned by different lessees. tt) 

.~ ONR. aJ~obas the iiuthontyto tei1:riitiate the PTU pUrSti~to Aiti¢le 8~ section 8 
offue. Maska COliStitUtlon; As J8.Q5~02Q; 11 Me 8:&.1 00 etseq.; llMC' 8~'436, IJ 
AAe 83.374{c}, an4 'Sections 10 and 20{cJ of tIr.e uni~ a~eIIlent. . 

16 (R. 56~6t R. 9290) . . 
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Moreover, tile record does not support Appellants' contention that DNR's 

approval of 21 PODs means that It approves the state of development. The: laSt unit wen 

was drined in 1983. Since; 1983, DNR has repeatedly reqJ,leste<:l or demanded that more 

we]Js be willed to lDOV~ the unit towards production. 11 Appellants promised to dtHi 10 

wells between 1984 and 2001 (l98-5weiJ, 1990 weJi~ 2003 W6n~ seven wells with drilJing 

to start by 2006), which DNR trus.ted would be. drilled. Not one of these ten wells was 

drllIe,d. 

DNR approved most of the PODs, I>Utit did rtot 8gt'ee With the pace of unit 

exploration and de've.lopment Inad<lition to repeatedly reque!?ting that A.pp~tlants drill 

Q'lQre wells, Imd epterip~h1to agreements: whete: DNR thought wens would be driUed~ 

DNa has responded tt) the Iatk of explotat!on and deve}(;pment wOrk bY: CQiltraCtiD8'tb~ 

un.itib. 1985·; 1990, and 4006;18 threll~ tocontraotthe \U].i~·.in 1993~g5;J~ rejecting­

pODs:be~use they did. PQt CQrnroit to sufficient deveJopment;!° and thi'eaten.i:Dgto 

default the t.tnitll Further,. as detailed below and m the April 22, 2008 dec1s1on}.DNR 

approved inany PODs tbath4d coDlllli1m~pts tfuU wenrnQt timely 1iIltiUecfa$;pronri$ed, 

Thus, while-. PNR. appro-vc;d PODs, AppeIlants" failed to .meet. tbeireommihnents. ONR 

also expected tluit Appellants; wCluldfulfiIlprontises madeift expansion agreementS . !:Qat 

11 [R" H25B,- 112.50. 10022, IQ163,.(j4r Ll4Q+-$, IlS5S, 11735' .. 321, 324, 14841. 
11829-30,156.1; 12757-66. 1273&-42,.2Q4(]4...1O, 1$10-481 . 

fS: (R.1QO~t 9564, nil] 
19 [R. 10163. 11125F 14438J 
20 [It Il626,. H 6181 
21 [R.321~30, ti6il} 

io 
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were used to induce DNR into approving PODs. Appellants' failures to fulfill these 

promises delayed development. 

In sum, tennination for failure to submit an acceptable POD is an appropriate 

remedy here, particularly where Appellants have held. leases to this world class resource 

for 43 years, made a significa.tlt discovery of oil in 1975, knew in the early 1980s that the 

PTU contained oil and at least 350 !)lillian barrels of condensates in Thomson Sa.nds j :2Z 

and. yet have not commercially produced. any hydrocarbons. 

V. PNR.'$ :FlNUIN(;S REiGARllJNG CREDnULITY!lNl'ENT AND 
UNIT mSTORY ARE SOUND. 

Appellants contend that .bNRerted.t)y terprlnating the:lifiit .. ~ .. based up ott aD 

unsupported coodl,Jsionabout the bvv~ers·itltellt to perfOrro their legaHy.,etlforceaplc 

c.ontractual obligations".ll Appe1lantsmake a similar poW when ilieymait;itiIintfi!;ltmy 

recitatiofiof'theUblt'sbisloryJs unsupported bytherecord.~4 

CredIbility niattet$ becatiSeAppellBiltS ha'VcaskedDNR to tniStthat tb~y will 

perfor:m the c~Il1.tllitmenJs cpntained in tb~ proposed 23rdPOD. Credibility Dljittenr 

becausetbey ask DNR to trust that th.ey will expand prodUction beyond the 10;,000 

barreis a: day of gas condensate they pian: to begtnproducmg by the end of20J4 if tlieit 

test results a~cumu1llted overthe next ~ix:yea(Saretavo.nilile and all penniftipgissnesSff;' 

21 [It 143511 
~ R.ecousidcfatiollR~u~at 5 (C.tbJO) [R 31489]. 
14 Reconsideration Request at 7:'S{D.l, .DJ, D.4Fb~6> D.9} CR. 3 J 491-21; .tee a/sd 

C.1.a.4 [R. 314M]. 

PTU kEc 31531} 
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resolved. Credibility Jt!arters because Appellants havemade 110 commitm:ent aooutwben 

or how they will PTCIroce any oithe 8 trillion cubio feet ofgasm this unit, not bavethey 

made a commitment to pr()duce the llUfldreds of millions of barrels of oil.. Credibility 

matters because theyne asking DNR to bave faith dlst des()ite the long history of broken 

development conunitIneuts, they will eventually bring iliesta(c'S oil and gas to market. 

They have offered lJOt 1ting to compensate DNR if they fail to perfonn, and· suggest tQat 

(jus omission somelio1;7l rei.I1forees the credibility of their commibnent. Tho opposite is 

true. 

To approve the 23nl {'OD,. I would need to be certain lliat Appellant$" will 

complete the prtlP()sed remedy. The tesciJ:ntll'l.Y· at the hearing arulAppellant'sperspective 

on the unithlstorycmnrincoom,etbat AppeUants·bavija dlffe~fit view than td6 on what 

honoring .a q~nxmifuemtJ"Q.eans. To aqal)'4<t' !fu~ortbiuesi .. lcarefuI1y conside~d the 

credlbillty of certairtlVittlesses that ,testifledat the hearlngbl ~Y' decjs.ion.Likewfse~ .1 

carefuUy reviewed .. th .blstory oftlie·unit, Whati' foUnd. Was apa~Il1. of btokei1:ptQtll.i$es 

and lllisleadfug colDJllt"tIliCluQnsby AppdJPIU."s: thatdidJlQ{ result in ®Yprodu~(mof,oiI 

or gas. Despite this·:ntdd of1.1tl:£blfllied commitments,.Appel1l1lltn:oiltfuue to perpetuate 

(he myth that.th~ir pst ~ctiQiIS to" de.veiop the Unit were adequate and they have d(>'i1e 

everything that coild~QIl\lbly be expect~d to~velop thesevaluabTe state re$ourr;cs. ~. 

·fhis assertidiluridetmi.iies my ability to find their currenfconunit:rnenfs to development 

piausible.· 

25 [R. 31491 J 
Pro REC..) 1531 
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Without citing the extensive record or my Decision, Appellants challenge my 

findings on credibility, trust and intent. My decision carefully outlines which witnesses r 

found not to be credible, and why.26 Absent any citation to tlle fi-anscript or record in an 

effort to convince me that my conclusions were wrong, there is no reason to change. my 

finding about credibility. During the week"long hearing, I carefully observed and 

listened to the witnesses and did 110t find theu: testimony about making a firtn 

conunitment to develop to be credible. 

Appellants also assert that my flWtUlll tindings about theunit·s history are wron~ 

Againr they fail to point to a:nypartof therecotd Ot testimony at the hearing that 

COntrarucfsmyflridings, and thus it is very dlfficUlt to address their pO$ition.H()wevel"; 

the tmithi!!tO£Y s:et fortO..in tbe DeCision ca~:f\dly outlines the' history with. supporting 

citations to the record.~1 J reviewed the recotd again to prepari: tW9 \JeeisiotL wlth 

Appellants' assertion mmfud and fOUild i11itt1erotis jnstances where they previ~ly 

~cknowIedged their failure to fulfill development counnitmeQts.18 Despite: this history; 

2~[lt 31449;.$ 1] 
17 [R.31400;.181 
24 In 1986~ A:peU~t$.conced~dthat they falled to complete aWdl datatrade~ Wwch 

was not comPlete~f6tanoihet three yeats. [R. 1 it 13. i i 799]; fonn a. cq1ni1.l0Q dat~base 
[It i 1213j; (fevelbpaplan fat It deIilieation well tR:.11213J; aIld enter into a~osts~g 
agreelllent for the .deJineation well(R;. 11213}. In 1987, App¢lIantsacknowl~dged that 
the following.commifinents were not. satisfied: tho "completion\tQfa CQnfidential data 
trade [Itt 1214! 11206]; the: formation of a call1l1iOn database [R. 11206]; interlmcost 
shadng plan for the C()ilUI10l'l.databas~(1t 11214]; cOnSlderationof the riumber and 
location of delineation wetls still needed tR 11214, j i206}; and tile remapPing of 
reseWoitstrtJctW'e [It 1 ti14, 1 i206]: In j988~ Appe1Jan~againprOm1seQ to "compI6W" 
a dafll trade from: t.bre~coQfideDtial wel1~ [R. J 12141,. but E~QnMubil was only abJe to; 
acqUire data from fiN(J onb~ tbref: collfidentiaI wells fR. 11531l- AppdlantS;d1d not' 
share the d~ta from t}ie confufential wells until 1994. [It J4713~ 111991. Duri:lrg the 8th 

13 
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Appellants assert in· their reconsidemtion request that Ule decision ", .• mischaracterizes 

the WIOs.; undertakings and perfonnance under prior PODs, , ,,,29 

My decision carefully detailed Appellants' litany of broken commitnlents. 

induding:{J) failure to abide by commitments made in PODs~ (2) wholesale rejection of 

comtnitments made in expansion agt:eements; and (3) broken promises used to hlduce 

DNR to accept PODs. I have reviewed the record, aild it unequivocallyestabIishes that 

PODs Appellants cllllceqed; that they failed to fulfill the followingPO:P commitments: tho 
"compledon/of .3.0 seismiqjnt~retation. whj~h they initially PrQntis~ would bel' 
completed byI990[lt J 14.57~ 11458]; and the "coIUpletionuofconsensus map by mid· 
1991 [R.t i4.57].Aftet Appellants failed to meenhese conullitments, they ieilewedtheir 
pronUse to-· initiate and complete the consenSus mapS'. ButAppellantslater conceded that 
they failed t~ .a~cQlllPliSh botb.tasks,'- theydidnotinitiate the CQnsensUSlllspping bythc 
41li QuartlJl' of 1.990 [N, {1457, l143J] an(i they Were unable to "complete'~ the qO~cmsus 
map by "the 1S$t qJ$l1et' 199 hI> [R. n 4$1, U42~271 11205] Appellants conceded that 
the 11th: .POD' com:liIHment to ucornplete" petrograpbicmodelingconstruetron fu 1993:~94. 
Was not timelyfutt1l1ed. fR..4590ftnthe 13th POD. exxonMobil wjllte~i~ OWi)ent. 
are.coIillliitted to completing phase t atidcommeocmg phase It by JUno. 1996;,,23 
[R. 11689] AppeU<m. aisQ conUl1ittedtoca.mpiete a Reservoir ChantCte~$tudy 
Conunittl~ study by December 1;995. {It.-116a81 These PlomlsesweJ'(Jqot timely 
.fulfined.[lLH649,. 1165l] App~Jbm.ts further failed to comp~~te prontised 
env'i:ronmenta1 'studies and SlU'Veys made. in tl.i~ 16th POD. [.R..145S]bi . the l$th.·POL). 
Appel18htSalso e(ullmitleiftofilingenviromnentat permifswith vmious.fedenll.'and~te 
agencies by200ij bIlt they didnbt do so. (It 385, 381~891 Appeiiants . also. dId not 
c9mplete data ana1;yst $ Qf:eilVlmruneiifal baSeline stUdieS' ~sptomi:sec.i.. [R.. 1$7i.89jm ~e 
19th POD.AppeUan~ commi~ed to .asBesstb.l::cOP1.Jl1ercjhl viability· ,oftl1~ ~Swcycling 
project AppeUantsiuformedDNR. tbat. tbj~ commitment was-not tW£illed'D~caU$epeo:nit 
stipUlations were' not :finalized and pennitcosts wereu.nk:nown: "As a resultt the Owners. 
were· not in a posltiou to: assess commercfal viability durlngPOD 19.": [R 44011 
Appellants told DNJt that the coli:iIfiitment to pursue major pe~ts.Iieeded. fot 
deyelopme,tt by 2004 was not aecotilpUshed because of "project UitcertamtIes/t 

[R 4424J Appellants also aclaiowiedged tb.a.t they failed to analyze tbePre-Missimppian 
Ies-ervoiras:promised [R... 44261 Fipally; in th~ .20th POD, Appellants coIlUDitfedto. 
progress the project towards the neJrtphase offimding by 2004r but this did oot bal'pen. 
fR:..4426) 

29. RecobSideration Request at 4 (C.l.a.4). and 7 (It 1) CR, 31488, 3149]. 
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Appellants failed to fulfill cOD1milments made to DNR. Some of the broken 

commitnlents are highligbted below, 

In 1983, DNR approved the 7th POD with tbe expectation that Appellants would 

drill the weU promised in 1985, which was· part of their first expansion request. DNR 

apptoved unit expansion with the condition that the lessees of ADLs 28386 and 28387 

"explicitly agree to commence a well on lands covered by those leases prior to March .3 I. 

J 985., ,,,30 nus drilling conunltn:Jent was not an option. The First Expansion Decision 

added: "Diligentexplora1:io~ and delfueafiOnof the: reservoirs underlying the proPQsed 

expansion areas wntbe conducted by the Villi OperatotsUI1d'etthe [POD] ... approved 

by the8tate;uJI When·DNR apprO:V'edthe 7th PODtDlrectorBroWil stated: '''Approval of 

tb.e sever.rt!I pland~not l'!3llevcany lesse~: of ~ drilling collllllitment prQiliM WDr1~ 

c:ommltmentattaohedto the lease asa condition for approval of an, expansion. . :;32 

AppellantS reSponded: ''Thank you for jroutletter .. , il.pproYmg~withadditional terms 

anp.conrlitions, ow: Seventh Plan ofF\u1b~ DeVelopment ," Exxon~ .as Unit Operator~ 

herebyaeceptS.svch additional terms and, conditioo:s~."[R. i1249J DNR, therefur", 

expected that the 1985 well woutd be dtilleQ: as part ortb,e:1tb pooP But thei1985 wen 

was Ilever Qrilled;J4 

.10 [It 1004.0, I()122} 
jl [R. 10041 J 
32 Appeiiantsaccepted this conditioll asa partol tile POD. [R. 11249-501 
J,l App¢llants cann9t qeQ.jb1yatgue that .thi~ cotnmltnleilf to. drill the- 19&5 well was 

only part of tb~ exp~ionagreemeJ;lt ap,d was IJ,Clt iQcJudea in the 7th POD. 'ThrqughOl.Jt 
the history of tbeunit, DNRofieQ conditi~ POD approval on wOIk commitments: 
which Lessees dldnot appeal. [R. lOOll-2~ 10.015, 1125.oJ Appellants reoo!PrlZed sneb: 
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Appellants also oommitted to fulfill their promise from the first expansion. to drill 

it 1990 weU.35 ExxonMobil noted in its proposed 8th POD that the well location had 

been approved by DNR. and it promised to drill the 1990 well if " .•. WIO approval to 

mill the well is Qbtained[,],,36 But the well was not dril1ed because ExxonMobil was 

allegediy unable to secure approval from the other Appellants.31 Significantly, DNR 

thougllt the commillI1entto drill the expansion agreement well was a fmn cqrnnritment 

intorporatedinto t.hc8t:b POD.18 Further. because the First Expansion Decision provided 

that. tJrls well was· an obligation incorporated into a. future POD, DNR. and AppeJhUi~ 

never view~d tills' well requirement as 8J.l option. Ind~d, AppelJantsa(:knowledged that 

tWs: weUwasa "requirernenf'3!! and characterized thewell as a "drilling obligatton,»4q 

Not only have AppeJlantsbtoken many fum. oOm.Dutzrlents, but they also induced 

QNR, t() approve PODs and: ~ expansions by suggQSting they would drill ~Usa.lld 

beginprOd~CtiOll. ForeMlllple; .in the 1st POD; Appellants.. suggested toDNR that they 

would produce·tbt!, I1ilit's oil by shlWing;it doWQ. TAPS, but they have not dOne so 

despite .~presencc: of QlBssiv.e: quantltieglfl of oil and gas condetJB!ites.4~ Wh.epD:zqR 

co:ndition:rto .~. POPreqmreQl6Qts· 8Jl.d mad~ 13;ffol:ts to comply willi tIi"em. [R:. 11249. 
11257, 11532,,11426; 11387, 1 1 64a49;. 11157] . 

34[R. l0025J 
3S [lti435(}~ 1iS321 
j6 CR, 11532; 1I4i6) 
),1 (R;. H53ti n42~J: :! [R.1. 1$$7] 

[R. 115321 
40 [R. 11457)" 
41 CIt 300691 (confidentiaJ). 
42 AppellantS malhtained. duriIig the remand hearing that they cannot produce any of 

the urnes: oil beCause there is too mtichuncertaiilt}t. cR. 30(}05~ 30008J Since 1983. 
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approved amending the unit agreement to prevent the unit from expiring in 1982, 

Appellants had created the impression that production would begin in the late: 1980s.4
) 

Appellants suggested in 1985 that they would begin gas cycling by tbe early 

1 990s. 44 In 1986, Appellants suggested that a gas-cycling project could begin in 1993.45 

Iu ahnuaf progress reports, Appellants suggested that more delineation wells would be 

driUed.46 In the 16th POD, Appellants sUggested that they Would produce liquids through 

a gas.:.cyclmg project witIleight producing wells.47 Appellants did not follow through on 

any of these suggestio1!s. 

In their second expansion proposal in 2001~ APpeiJID:it8 said, theywowd cfrill eight 

wells 8lld likely start proqu<;mg through a gas: cydingprogram:'I8 DNR initially rejeqted 

the expansitnl proposal because there were <110 finn commitmentslj to explore and 

develop theurut 49 DNRstatedthanheexpansion agreement woUld orilybe approved jf 

Appellants made unequivocal coIl11Ilitn:J.t:lnts . to eXJ?loreand develop the unit!lll SQvetaI 

months lat$\ Appellants submifted a fannal a:pplication to expand. the unit. which 

oOijUnitted~ aspBrt of'tbe 18fhPOD, to conl:nictfl drill rigby July 1001; drills. delmeat(o(t 

D$ hll$ repeatedJy requested lliat AppellartfS dtJ11 wells to deal wIth tIDs uncettalnty, bilt 
Appellants have: eIther. made. pioiilises tb,at were not· fulfilled cjt have re-tUsedfu drill 
weU~~ Thus;tb8·~ POD~B FOmiBC toprpduce tbootl ren,~ unfulfilled because 
Ap~llant& ha'l~beenunwiIlfug to matte th~ neces~8JY·mvestmen~ to d~temrlne the 
voli,nne and recovetabiIity of the PTU's oU reserves, [R "l1366. 14351] 

43 ffi,.94631 " . 
44 [1L Jl224,i Q024, 11238} 
45 [R..1I2i&-191 
46 CR. i 1213. 11214J 
41 [R. 11160, 11806) 
41, [R. 1587476.15872 I 
4?- (It 15471J 
50: (It l$.471-13] 
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well dwing the 2002-03 season; driU a second delineation well by 2004-2005; and begin 

development drillil1g (i.e:; for production) within five years of approval of the expansion 

agreement. SI If Appellants failed to meet these commitments; Appellants agreed that the 

leases would automatically contract out of the PTU and revert to the State; and. that they 

would pay a perfonnance penalty. 51 

Eventually; after some disoussion with DNR about work COl1unitrbel1tS, 

ExxonMobil told DNR: "The owners have endeavored •. . to unambigu(}usJy 

demonstrate oilr commitment to the development of the [PTU]. We are committing ttl an 

ag~e$sive work program E!Ild the expenditure of substantial furtds that willptit usm a 

positidu to initiate project execution activitieS[.]",j TJ:iese work commifmenf$ fnclu<ied 

the dclUmg of wells and a c{munitment to- advanc~ the .PTU towards:- commercial 

prqduOfion: by completmga seri~Qf environmental _and engjneeringstddles-.54
: 

ExxoIiMobilwrote: "The- OWtlent further commit to the beginnmg Qf acontipuoU$' 

TIfotnsoti SEiild de~lopmentdriliingprogram ..... py JUtlel;20"06; should Preliminaty 

EUginee$g cOtlfinnooQl.lller~iality md should wereceiva pertJrlts dlat do: not contam 

stipulationa _tbat are prohibitiv~"~5". ExxonMobil addtdtiiat it was G9ilUriitt¢d to~tting' 

SI [It 1610'21 
sz [It 161(1) 
53- (R15870J 
54· [R 1~874.76, Jsg12} 
55- (R. 15872J - -
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the S()Utdough and Lynx prospects into production by 2010.56 ExxonMobU cpncluded 

that itS work conimittneuts "will be adniinisteredunder the Unit Plan ofOeveIopment" .. $-1 

On July 31, 2Q01, ba~ed on these promises, DNR approved ExxonMobil's 

expansion agreement proposal. 58 ExxonMobiI responded: "The aff'ectedPTU owners~ 

with the noted exception [Murphy Oil], do hereby accept all the telTIlS and conditions of 

the condilionalapproval of the Point ThomsortU1iit Expansion/Contraction pet your July 

31, 2001Ieffer[.J" 59 After approval of the 2nd ExpansiQn Agreement, DNR approved 

PODs r&through21 by incorporating AppeJtants' 2nd Expansion Agreement work 
, , 

c6U1itlltmerit$ arid 'with thetiIJdcrSwU:Uilg th~t AppellantS would begin development 

drllliJJg by 2006,.6,0 

HoWever, in D(lC,ember 2003, EnonMobil infonned ONR that studi,es showed tb~ 

gas ~yclihgprt)jeet. wa~Qot commercially' viable. Ij, DNRresponded by reminding 

AppellantS· that t.b¢y.eoWd stirtender the ~pan~ioo acreag~a,nd pay a $tOiilil1iori charge 

if th~ had .~t~e4tbeycQl:llEf not begin' developmenf <hilling: by 2006. &3 App¢Jlants 

did not relfnquish the lesses dr pay the penalty; leadin~ DNRto'beli,eve tbat the;y.siil1 

platiiled tQ begin development drlumgby20()6~ 

)£1 [K 15&73) 
51, (Ro 15~73J 
58 [R. 12757; 61-651 
59 (R. 12736J . 
60 [It 15952.j9~ ... 94, 415, 1916] 
6, CRiSS1) 
02 [N. IS~51 
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tn September 2004 Appellants submitted their proposed 21st POD. The plan 

announced for the fust time in a POD that the gas cycling project Was wieconomic.63 

DNR responded by approving the POD with two condition~ Appellants had to submit 

data to support their contention that the gas cycling projed was uneconomic and that the 

nnd POD "must contain specific plans for develoj)ltien( di11ling within the PTU," 64 

ExxonMobiI appealed th:is decision argtJing that Director My~ could not impose either 

cortdltion. 1 affirmed Director Myers' conditional appro'Vslandfound. that 'C:Sx:xon is not 

relieved fi'O~ the conunitmertts. made. in coJirltCtion with tha 2nd Expansitul;,'i6l 

App~l1ants diel not appeal tllis deci$lon and, therefore, thl;lSe condifiQns were 

mcotporated ~to the 21st POD. 

tn l1ti1e 2005t ExxonMobil requested that DNR dmp the expanSiOJiBgreement 

drilling commitment.s while ,allowing· it to- retaiil.tJie eXpaDslooacteage. .66 DIrector Myers 

rejected this proposal .. but offered to modify the mqmnsion agreen~ent c~Il1ll1i:tments to 

begin d¢velopment drilling by 200611; .mtbe 22nd POD~ Appellants: would drill a 

delinea#<m wen by' June 2006. p7 Had Appellants: a~ to tills- propoem,DNR wollid· 

extend th~ ~~ansionagr~ement commititI~ tq b.eg~ d.cv<'lo.pment drill'ing QyQne 

year.till: AppellantS' rejected. this oifer,and Director. MyerndefaUlted theunii. &9 Thus,tbe 

61 [R. 4191 
64 r'R. 44:33} 
6~ I:-[R.... . .. -.. : '. '1 .' 12~79 
66 tIt. J62.M] 
61 t~. 7~6.17] 
6~ [R. Zl81 
69 [R.. 22(}f 11 142j 
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2nd Expansion Agreement work commitments were incorporated into the 18th through 

21st PODs. DNR approved these PODs with the uriderstanding thaf Appellants would 

drill wells and begin development drilling, which would leaq to production by 2006. 

Appellants, however, fuiled to meet every major wotk coIlUItitment contained in the 2nd 

Expansion Agreement. Further, while Appellants make much .of the fact that they 

detennined in late 2003 that the gas cycling projeot was un~onomiq, they l1ad an: 

opportuJ1i'ty torellnquisfl the expansion acreage if they thought they could not meet the 

2006 developthent drilling dead1ine~7Q AppeUantsneveJ:' pursued this option leading DNR 

to believe that development drillingwQuld begin iiI 2006. 

ONRreviewed and approvedPOD:t and expansion agreements in the- conte:rtof 

Appeiiants' co~tniertts. Too, failure tofuifiU .the- coirllliitmehts cited abov~ - which )s 

not ~ exbausti:ve lf~t '-oPf om)' u,ndeonines AppeUants~ credibUityt~~cja11y UI lig/ltof 

theh:cootfu~ed insistence that they have nearly always satisfiedtbeircommitinents .. but 

also demonstrates tbeirfuilttre to,me~ theitde,velopmentQbligatiOti$, Based on this 

recoro, and without any penalties to eom.reDsata DNR fOr the los~ it will Sllffer if th~ 

ac.rea$ecbntinuee.to bewareboused,.lt Js reasonable futDNIi to doubt that .Appellants 

will complete die, work desonlled:m the 23rd' POD and:todciubt AppeUanf:$ will tbntID\lc 

to expand production to at or lle8r theunifs P9tential. 

7{) [R" 158$1 
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Vl. THE RECORD SUPPORTS DNR'S POSITION REGARDING 
PENALTIES. 

Appellants contend that DNR made inconsistent statements in the April 22; 2008 

Decision about the value of proposed penalties.71 AppeUants do not identify which 

portions of tile decision they find ta be inconsistent I refur to pemiltles several times in 

the decision, n but the statements are not inconsistent 

Whllt AppelJants may fail to appreciate is the interplay between credibility and 

history with respect to assurances. For example an ExxonMobil witneSs cbarabt~rlzeci 

the penalties. for non-perfhmt.ance contained in previous PODs and expansioll prQPoslilS 

as ·'off~ra.mp~· Ol' an altel'native to deveiopimmt. 73 In bthet words, ExxonMobil 

petceivedpenalties as a legitimate way to avqid promised perf.oimance; not as an 

assurance 6fperfOti:nahce aimed at secu.r:lng development and cOD1p~nsatingthe State!. It 

also discounted the UnpQ$mce of commitments coiltidiied in: expflIlsioilagreernents, 

asserting that these comrnitin6nts wereiu,dependt;lB1 of their conti1lcruai obligatiOliS' m 

PODs. To thetoiltraIy, the .expansion commitmellts were intettwined with those·iIlthe 

PODs. For ins~e,the 7th POD alid 8th PbDsmcorpor8tedthe First Expansion 

71 Request for Reconsidetation at 6 (C;2~e). (R. 31490}. 
TJ, On pag~ 55lidentify Ii number 6fperformartcebenchmatks: that AppelJant$rnight 

have offered to encourage DNR to accept tile proPQsooPOD asa remedy. On page 32 t 
illdieatethat, given theunjt'shistwy. there.is noeffe<;tiv~way toebsureperfortnart~ On: 
page 69, I state that the unit history and .. cr:edibjlity eliminate the value of stipu,Jated 
penpJtles. CR. 31446~ .11423, 31460J .' 

73 D~i8Jdi1pageS 59--60~ [tr. at 690r l016}. 
PTu ,REC')1541 
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Decision requriements. and the 18111 through 21st PODs included the 2001 expansion 

requirements.74 

The attitude towards penalties expressed at the hearing demonstrates that 

assurances and penalties mean little to Appellants; The unit history corroborates this 

finding. For example, in the context of the 2001 Expansion Agreement; Appellants and 

DNR agreed that failure to drill ptomised wells meant that the expansion leases 

coniracte9: from theurut and the teases that were beyond their primary w.rm automatically 

reverted back to-the State. Lil<ewise; Appellants agreed. not to appeal these penalties 

should they fail to drill. 7S 

Nonetheless; after failing to abide by its commitments in the expansion agreement, 

ExxonMobil tried to avoid these so,.caUed \~off ramps!" by filing all· ori&,inal act{onfot 

injilllctive and decfilr'litbry relief1. and by filing an application. for compuIs(1)' unitization 

of these leases with.tb<tAOGCC. Additionally, EnopMt)bi11Wpeale4 ONR1s decisio~ 

on. lease contractitm in direct derogation of Appellants' QontmotuaJ CQu:un.itment. 16 The 

unit history, therefore, $i.lbstantiates my view tbatAppelJants do not feel boUIidby tbeU' 

agreements. 

In the same vein,. Appellants tCilce issue with pNR,'s reUan~ 01) statent@ts of 

intent in prior POUs, essentially argtihtg that such staten1en~ did not c0118titutelJromises 

that DNR could count on,17 There is-~. irony here; AppeUa.nts' proposed remedy relies 

74 [R. l0041 1 R. 112S0; 143S0f 11532, ft, 15952. 393-94, 415~ 1916. fJZ57J 
75 [R. 12736J . 
76 Exxol1M(Jbllv. $ttitl!, DNR. CaSd No. 3AN-06-13826 cr 
71 Reconsldtrat1(jtlRequeSf at5 (CJ.b.9) [It 3t489]; 
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beavily on statements ofintent with no asSW1U1Ces or penalties; yet they encourage DNR 

to rely upOn these statements and accept the remedy. This echoes Appellants' pasttactlcs 

where they would induce DNR to approve a POD or ex.pansion agreement based on 

stateUlehts of intent and promises, and then fail to perform.7s If DNR cannot take 

Appellants' statements at race value, then why should DNR accept a six-year POD as a 

remedy and rely on Appellants' statement of intent to expand facilities and production at 

the end of six. years? Overall, Appellants have an elastic view of accountability, 

VII. THE stlPU44.T£D ORDER OFFERED BY APPELLANTS TO 
J.Ui;SOLV'E TlIIS MATTER WAS INApPROPRIATE ON nOTH 
POLley ANDPRQCEDORAI.. GROtJN1)$~ 

Appellants qontet1d that DNR, was obHg~t~d to' 1'eS9tve' this case byaccepong ~ 

judgment they proposed after the close: of: the hearing.79 But the propQSed order was 

unacceptable .ror a :numliet ot teasl)nB'. CooocnPhillips. did not support the order. It 

containedconditiQllS and caveats that made it a poor vetU.cle fQteffecting th¢pweS" 

QbligafioDS' The order IDappro¢.at~y tra:nsfen:edDNR~'·:respPtl$ib.ijity for :maIdn~ 

factualdetetIn1nations in. the admJnIstratlveprocess tc)s judge in the judicial prObeS!. It 

also left DNR wi~outtheab~ityto initiailydetermme whether AppelliuitS'hadbreaCbecl 

one of the 23rd. POD milestones. As a. matter of policy, I was (lot wUlirIg 10 stipula~ 

awayDNRis authC)uty and obligation to make important factual deiennirtatioos. 

7s See, e.g., DeCisiOn at 42 (9jscussiug promised wells that Appellants never drilled) 
[R.314331, . 

79 ReconsIderation. Request at4 (C.i.a,$) [R.3I4S3] •. 
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impacting Point Thomson. Further, the provision requiring that the DNR's PTU default 

and tennination decisions be vacated, and the unit be treated as if it has always been in 

good standing, was completely unacceptable not only from a historical standpoint but 

fi'om a policy standpoint. 

VIII. CONCLUSION 

1 care.fuUY recQl1sidered my Apd122nd, 2008 Decision based on Appellants' 

argument and'lt remains unchanged. Appellants' proposed alternative remedy ~rfanure 

to submit an a<ieqllate plan of development,. the 23td POD. does not tneettbe- criteria for 

apprwal.in .303 and dQ~ not proteGt the. state'~ interests. 

CQJWJi8aion~Tpm ll'w~ 
June 11. :ZOOS 

Exc.000761 



DEPARTMENT OF NATURAL RESOURCES 

OFFICE OF THE COMMISSIONER 

Appeal by Exxon Mobil Corporation, 
BP Exploration (Alaska) Inc., Chevron USA, 
Inc., ConocoPhillips Alaska, Inc. and Exxon 
Mobil Oil Corporation, Working Interest 
Owners, of tho Notice of the Director, 

January 27, 2009 

Division of Oil and Gas. dated August 4. 2008, 
entitled Lease Expiration Due To Elimination 
From Unit for OU and Gas Leases ADL 28380 
et aJ. 

\ 
j 

SARAHPAUN,GOVERNOR 

a 5~ WEST 7"' AVENUE. SUm: 1400 
ANCHORAGE. ALASK4 9Q501·3550 
PHONe ~On2~1 
FAX: rgon 25Uiff 

CONDmONAt INTERIM DEgSION 

This is a conditional interim decision in appeals from the August 4, 2008, decision of the 
DNR Director of Oil and Gas that 31 of the leases included in the former Point Thomson Unit had 
expired. BP Exploration (Alaska) Inc., Chevron USA, Inc.. ConocoPhHlips Alaska, Inc., and 
ExxonMobil Corporation appealed from that decision. The initial phase of the evidentiary hearing 
was held on January 12 through 16,2009, and the hearing is continued to February 12,2009. 

I am issuing this conditional interim decision because, in part, Appellants offered testimony 
that their development plans to drill a well during this winter season could still go forward if DNR 
provided them with an ice road pcmnit before the end of this month and authorized drilling activities 
on the leases. For this reason, I have decided to issue this decision. 

At the initial phase of the hearing, Appellants offered testimony and evidence regarding their 
plans for development of certain leases in the former Point Thomson Unit, referred to by Appellants 
as the "Point Thomson Project" Appellants bave testified that this project provided for the drilling 
and producing from wells by 2014. Appellants have specifically testified that they are 
unconditionally committed to the initiation and continuation of drilling during this 2008 and 2009 
winter season, including drilling a well out of the conductors with a rig capable of drilling through 
the Thomson Sands on that lease, and completing the drilling of two wells, both penetrating the 
"Ibomson Sands reservoir, by 2010. Appellants testified that in furtherance of this commitment, they 
have: (l) mobilized equipment and materials to the North Slope to support the operations; (2) 
retained subcontractors to support this operation; (3) modified a drill rig to make it suitable for the 
high pressure Thomson Sands reservoir; and (4) applied for and pursued aU necessary permits. 
Given this testimony, I find that it is in the public interest to authorize AppeJlants to drill these two 
wells. If Appellants provide the docwnents listed be/ow, the record will be adequate to support 
reinstatement of the two leases and issuance of pennits to authorize drilling of these two wells. 

"D~elop; Conserve, and Enhance Natural Resources for Present and Fu/ure Alaskans" 
PTU Rcc_OJJS81 
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Page 2 of] 

I am not, however, ruling on whether any of the remaining 29 leases arc engaged in drilling 
operations, or are extended by another lease provision, because the record is incomplete and there 
are many outstanding questions that Appellants need to address. 

Nonetheless, assuming Appellants can provide the documentation listed below, I find that 
Appellants have demonstrated that ADL 47559 and ADL 41571 have been extended by the drilling 
operations savings clause because they have: (I) testified that they are unconditionally committed 
to the initiation of drilling during thls winter season, including drilling a well out of the conductors 
with a rig capable of drilling through the Thomson Sands on that lease, and completing the drilling 
of two wells on these two leases, both penetrating the Thomson Sands reservoir, by 2010; (2) 
mobilized equipment and materials to the North Slope to support these operations and awarded 
subcontracts; and (3) unconditionally committed to bring those two wells on the two leases into 
production by 2014. 

Based on the testimony and evidence presented at the hearing, I have decided to: 

(l) direct my staff to issue the ice road pennit as soon as possible so that the rig can be 
mobilized to the drill pad this winter, 

(2) direct my staff to process all pennits necessary for drilling these two welts that are 
pending before DNR; 

(3) infonn local, state, and federal agencies that Appellants are authorized to drill these two 
wells on the two leases; and 

(4) reinstate ADL 41559 and ADL 47511 on the following conditions: 

a. Appellants must abide by their unconditional commitments thoy made on the 
record including: (I) initiate drilling during thls winter season, including drilling 
a well out of the conductors with a rig capable of drilling through the Thomson 
Sands on that lease; (2) completing these two wells on these two leases, both 
penetrating the Thomson Sands reservoir, by 2010; (3) continue to diligently 
move towards production by constructing the necessary facilities for processing 
and transporting hydrocarbons from these leases to market; and (4) commence 
sustained commercial production and transportation of hydrocarbons from these 
two wells on these two leases to market by 2014; 

b. Appellants must obtain AOGCC and DNR approval for the precise location and 
bottom hole of each well; 

c. Appellants must obtain DNR's approval for its Plan of Operations for the drilling 
of these two wells; 

d. Appellants must diligently pursue aU necessary permits, including working in 
good faith with aU pennitting agencies; and 
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o. Appellants must provide, within two weeks, all of the answers and 
docwnentation [ requested during the initiaJ phase of the hearing regarding 
Appellants' drilling plans for these two wells, including the precise well 
locations, drilling dates and production dates for each well. Appellants must also 
include a drill rig contract for each well, unconditional AFEs for each well signed 
by all parties, an AFE for the production infrastructW'c. and affidavits from each 
Appellant stating its willingness to pay its share of the costs for each well and for 
the production infrastructure. I 

Additionally. unitization of these leases will likely be appropriate in order to properly 
conserve natural resources. I will address unitization issues in a fmal decision once the record is 
complete. 

This conditional interim decision is intended to effect more expeditious production of state 
oil and gas resources. However, I remind Appellants that, under the tenns of these two leases. the 
failure to diligently pursue drilling operations in good faith for the purpose of production will result 
in the automatic termination ofthese leases. 

This interim decision will be followed by a fmal agency decision in the lease appeaJs once 
the record is complete, setting out my findIngs, rationale, and decision in detail. The time for appeal 
to the superior court will run from the date of issuance of the finaJ agency decision. 

In sununary. I am issuing this conditional interim decision because AppelJants have offered 
testimony and evidence that they are engaged in "drilling operations" for the purpose of diligently 
working in good faith to bring ADL 47559 and ADL 47571 into production, and that they will 
proceed with the project this winter season. The decision is conditional upon Appellants abiding by 
the conditions set forth above. [stiJI need to review contracts and other documents that I have 
requested in order to make a final agency decision. 

Thomas E. Irwin 
Commissioner 

~_, Z~ 2.0GJ9 
Date 

I Compliance with thi; condition does not relieve Appellants from providing all of the other answers and documentation 
requested dwing the initial phase of the hearing. 

rTU Rec _ OJ 1589 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

EXXON MOBIL CORPORATION, 
Operator of the Point Thomson Unit; 
BP Exploration (Alaska) Inc.; 
Chevron U.S.A., Inc.; and 
ConocoPhillips Alaska, Inc., 

Appellants, 

v. 

STA TE OF ALASKA, Department of 
Natural Resources, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

______________ ~A~p~p=e~lIe=e=. __________ ) 

Case No. 3AN-06-13751 CI 
(Consolidated) 
Case No. 3AN-06-13760 CI 
Case No. 3AN-06-13773 CI 
Case No. 3AN-06-13799 CI 
Case No. 3AN-0? -04634 CI 
Case No. 3AN-0?-04620 CI 
Case No. 3AN-07-04621 CI 

DECISION AFTER REMAND 

This case is before this Court on appeal for the second time following an 

administrative determination on remand by the Commissioner of the Department of 

Natural Resources (DNR) terminating the Point Thomson Unit. Because the contractual 

agreement between DNR and the Appellants precludes the termination of the Point 

Thomson Unit in these circumstances without consideration of "good and diligent oil and 

gas engineering and production practices,"! and because DNR failed to accord the 

Appellants their constitutional right to procedural due process in the remand proceeding, 

DNR's decision is reversed. 

1 PTU REC at 794 (Section 21, paragraph 2 of the Point Thomson Unit Agreement). Given the 
procedural history of this matter, portions of the record are paginated multiple times. In this 
decision, citations to particular pages of the record are to the page numbers provided by the 
"PTU REC pagination. 
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FACTS AND PROCEDURAL HISTORY 

In March 1977, Exxon Corporation (now ExxonMobil) and the Commissioner of 

DNR entered into the Point Thomson Unit Agreement (PTUA).2 The agreement was 

intended to facilitate the production of oil and gas at Point Thomson, an area on the 

North Slope of Alaska.) ExxonMobil holds the largest percentage of leasehold interests 

at Point Thomson and is identified in the PTUA as the Unit Operator. The other 

Appellants -- BP Exploration (Alaska) Inc., Chevron U.S.A., Inc. and ConocoPhillips 

Alaska, Inc. - each have leasehold interests within the Point Thomson Unit (PTU). 

In 1977, when th e parties entered into the PTUA, Section 21 of the agreement 

provided: 

21. RATE OF PROSPECTING, DEVELOPMENT AND PRODUCTION. 
The Director is hereby vested with authority to alter or modify from time to 
time in his discretion the quantity and rate of production under this 
agreement when such quantity and rate is not fixed pursuant to state law 
or does not conbrm to any statewide voluntary conservation or allocation 
program which is established, recognized and generally adhered to by the 
majority of operators in such state, such authority being hereby limited to 
alternation [sic1 or modification in the public interest, the purpose thereof 
and the public interest to be served thereby to be stated in the order of 
alteration or modifrcation. Without regard to the foregoing, the Director is 
also hereby veste<l with authority to alter or modify from time to time at his 
discretion the rate of prospecting and development and the quantity and 
rate of production under this agreement when such alteration or 
modification is in the interest of attaining the conservation objectives 
stated in this agreement and is not in violation of any applicable state law. 

Powers in this section vested in the Director shall only be exercised after 
notice to Unit Ope rator and opportunity for hearing to be held not less than 
fifteen (15) days from notice. 

2 "Unit agreements ... are organizational schemes approved by the [DNR] to efficiently extract 
oil from a common reservoir that is the subject of multiple leases." ConocoPhilfips Alaska. Inc. 
e/ al. v. State, Dep't of Natural Res., 109 P.3d 914, 917 n.16 (Alaska 2005), reh'g denied. 

3 See PTU REC at 1253-1271. 

E'(xoll }.fohil et al. ... Sfate, JAN·06-13751 CJ (Consolidated) 
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PTU REC at 1268. 

During the first several years of the PTU's existence, DNR concluded that the 

Appellants had been "diligent in exploring the unit area: Id. at 9464.4 By January 1982, 

a discovery well had indicated that the PTU was capable of producing in paying 

quantities. seven wells had been drilled within or near the PTU. and four more wells 

were then being drilled. Id. 

But in October 1983. Exxon submitted its seventh proposed Plan of Development 

(POD) to DNR. This plan proposed that there be "no further drilling activities· in the 

PTU for the next five years, unless "contracts for actual construction of a feasible 

transportation system for the gas are let" before that time. !d. at 11252, On November 

29, 1983, DNR approved this seventh POD but noted that "[aJpproval of the seventh 

plan does not relieve any lessee of a drilling commitment or other work commitment that 

may be attached to the lease as a condition for approval of an expansion of the Point 

Thomson Unit to include the lease in the unit area." Id. at 11250. Several months later, 

in March 1984, DNR conditionally granted an application to add more leases to the 

PTU. DNR's decision to grant the expansion application included several express 

conditions, one of which was that a well be drilled on lands covered by certain 

expansion leases by March 31, 1985. Id. at 10040. Another condition was that the 

Appellants submit to DNR acceptable proposed amendments to the PTUA aimed 

4 Kay Brown, then the Acting Director of DNR's former Division of Minerals and Energy 
Management. wrote this in a January 1982 memorandum to John Katz. DNR Commissioner at 
that time. Id. at 9463-64. 

f:~'(xon Jlobil ct 01. v. S'tute. 3AN -06-1375 I CI (Consol idated) 
Decisiun Ajia Remand 
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primarily at addressing the inclusion of additional leases within the PTU with royalty 

rates other than the standard 12.5%. Id. at 10039. 

Against this backdrop, in late 1984 Exxon submitted proposed amendments to 

the PTUA to DNR. Id. at 790-95. In January 1985, DNR approved a number of these 

amendments. Id. at 787-88. Included among these amendments was a rewording of 

the second paragraph of Section 21 of the PTUA as follows: 

Powers in this section vested in the Director shall only be exercised after 
notice to Unit Operator and opportunity for hearing to be held not less than 
... thirty (30) days from notice, and shall not be exercised in a manner 
that would (j) require any increase in the rate of prospecting, development 
or production in excess of that required under good and diligent oil and 
gas engineering and production practices; or (ij) alter or modify the rates 
of production from the rates provided in the approved plan of development 
and operations then in effect or, in any case, curtail rates of production to 
an unreasonable extent. conSidering unit productive capacity, 
transportation facilities available, and conservation objectives; or (iii) 
prevent this agreement from serving its purpose of adequately protecting 
all parties in interest hereunder, subject to applicable conservation laws 
and regulations. 

Id. at 794 (amended language underlined).5 

On March 12, 1985, the lessees of certain of the expansion leases notified DNR 

that "efforts to promote the drilling of a well on the subject lessees have been 

unsuccessful and the required well [due by March 31, 1985J will not be drilled." (d. at 

10026. 

The instant dispute began over twenty years later, in August 2005, when the 

Appellants submitted their proposed 22nd POD to DNR. The Director of DNR's Division 

of Oil and Gas initially rejected the proposed 22nd POD on September 30, 2005. In this 

5 Before the Appellants submitted their proposed amendments, DNR had notified them that "the 
State would find acceptable" this amendment to Section 21. Id. at 10039,10051. 

Euon Mobil el al. v. Slate, 3AN-06-1375 I CI (Consolidated) 
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initial decision, the Director concluded that "[nailure to submit an acceptable plan of 

development is grounds for termination of the PTU." Id. at 8948. Referring expressly to 

Section 21 of the PTU, the Director's initial decision provided: 

This decision provides notice under Article 21 of the PTU Agreement that 
Exxon must initiate development operations within the PTU by October 1, 
2007. The Division will contact Exxon to schedule a hearing on this issue, 
which will be held not less than 30 days from the date of this decision .... 
The PTU Owners shall have an opportunity for hearing regarding this 
notice to modify the rate of PTU development. 

Id. at 8927, 8948. 

One month after issuing the September 2005 initial decision referencing Section 

21, the Director issued an amended decision on October 27, 2005. The amended 

decision concluded that the Appellants had defaulted under the PTUA and applicable oil 

and gas regulations and accorded the Appellants an opportunity to cure the default by 

submitting an acceptable POD. fd. at 12304. But the amended decision also held that 

Section 21 does Unot apply to the Division's evaluation of the Unit Operator's proposed 

plans for development of the Point Thomson Unit." Id. at 12282. Accordingly, the 

amended decision deleted the requirement contained in the initial decision that the 

Appellants commence development operations at the PTU by October 1, 2007 and 

deleted the provision that the Appellants would have an opportunity for a hearing under 

Section 21 of the PTUA regarding modification of the rate of PTU development. Id. at 

12305. Instead, the amended decision shifted the burden to the Appellants to propose 

an acceptable POD, stating that "[aJn acceptable unit plan must contain specific 

commitments to timely delineate the hydrocarbon accumulations underlying the PTU 

and develop the unitized substances." Id. at 12304-05. 

Fx:wn Mohi! e( al. v. State, 3AN-06-13751 cr (Consolidated) 
Dec/,\'/OI1 ,.flier Remand 
Pag!'! 5 of 2<) 
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The Appellants were granted extensions of time to appeal from the Director's 

decision during negotiations with the State under the Stranded Gas Development Act. 

On October 18, 2006, the Appellants submitted a modified 22nd POD, id. at 3089-3105, 

and oral argument on the proposed modified 22M POD was held before the 

Commissioner of DNR on November 20, 2006. Although the Appel/ants did not request 

an evidentiary hearing at that time, over 5,000 pages of documents regarding the 

modified proposed 22nd POD were submitted to the Commissioner prior to the hearing. 

The Commissioner issued a Decision on Appeal on November 27, 2006. As 

summarized by the Commissioner at that time, that decision: 

Id. at 5671. 

(1) denies the request for modification of the 2001 
Expansion Agreement, as amended, which affects only the 
expansion leases; (2) affirms the Director's Decision in all 
respects to the extent it is consistent with this 
Commissioner's Decision, but the Director's Decision is 
disapproved to the extent that it can be read to mean the 
PTU contains certified wells; (3) adopts and incorporates into 
the Commissioner's Decision the findings and rationale of 
the Director's Decision as modified by this Decision; (4) 
rejects the cure or revised 22nd PTU POD submitted by the 
Lessees on October 18, 2006; and (5) terminates the PTU. 

After the Commissioner denied their request for reconsideration, the Appel/ants 

appealed the Commissioner's decision to this Court. In a decision issued on December 

26, 2007, this Court affirmed in part and reversed in part. Exxon Mobil Corp. et al. v. 

State, Oep'( of Natural Res., 3AN-06-13751 CI (Consolidated) (Dec. 26, 2007) 

(hereinafter, "2007 Decision"). 

This Court affirmed ONR's rejection of the proposed modified 22nd POD under 

Section 10 of the PTUA. Section 10 of the PTUA provides: 

E-,:x(Jn Afohil el (II. v. Slate, 3AN-06-) 3751 ('1 (Consolidated) 
Decision A.!ier Remand 
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10. PLAN OF FURTHER DEVELOPMENT AND OPERATION. Within 
six months after completion of a welf capable of producing unitized 
substances in paying quantities, the Unit Operator shalf submit for the 
approval of the Director an acceptable plan of development and operation 
for the unitized land which, when approved by the Director, shall constitute 
the further drilling and operating obligations of the Unit Operator under this 
agreement for the period specified therein. Thereafter, from time to time 
before the expiration of any existing plan, the Unit Operator shall submit 
for the approval of the Director a plan for an additional specified period for 
the development and operation of the unitized land. The Unit Operator 
expressly covenants to develop the unit area as a reasonably prudent 
operator in a reasonably prudent manner. 

Any plan submitted pursuant to this section shall provide for the 
exploration of the unitized area and for the diligent drilling necessary for 
determination of the area or areas thereof capable of producing unitized 
substances in paying quantities in each and every productive formation 
and shall be as complete and adequate as the Director may determine to 
be necessary for timely development and proper conservation of the oil 
and gas resources of the unitized areas, and shall: 

(a) specify the number and location of any wells to be drilled 
and the proposed order and time for such drilling; and, 
(b) to the extent practicable, specify the operating practices 
regarded as necessary and advisable for the proper conservation of 
natural resources .... 
Said plan or plans shall be modified or supplemented when 

necessary to meet changed conditions, 01' to protect the interests of all 
parties to this agreement. Reasonable diligence shall be exercised in 
complying with the obligations of the approved plan of development. 

PTU REC at 600-01. The Appellants had asserted that the "reasonably prudent 

operator" language contained in the first paragraph of Section 10, in conjunction with 

applicable statutes, "ma[d]e clear that DNR may not require the Operator to carry out a 

plan that is not reasonable from the perspective of the Operator, because it does not 

adequately protect the lessees' interests." 2007 Decision at 21 (quoting Jt. Sr. at 54). 

This Court rejected that argument and concluded instead that Section 10 grants to DNR 

the authority to reject a proposed POD without regard to the reasonably prudent 

operator standard: "To interpret Section 10 of the PTUA to focus on the Lessee's 

perspective, so as to preclude rejection of any plan of development that the Lessees 

Exxon Mobil et al. v. State, 3AN-06-13751 cr (Consolidated) 
Decision After Remand 
Page 7 of 29 
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asserted was unreasonable for them, irrespective of the public interest, would be 

inconsistent with" the applicable regulations and statutes. {d. at 22. But this Court 

strived to make clear that the contractual rights of the parties were not fully resolved 

under Section 10 of the PTUA, concluding that "rejection of a proposed plan of 

development does not result in automatic termination under the PTUA ... [and] a 

separate administrative determination as to the appropriate remedy is required in such 

instance." Id. at 39. Accordingly, this Court reversed the termination of the PTU and 

remanded the matter to DNR as follows: 

DNR's rejection of the Lessees' proposed modified 22nd Plan of 
Development ... is affirmed. DNR's determination as set forth in the 
Commissioner's Decision and the Decision on Reconsideration that 
terminated the Point Thomson Unit is reversed and remanded, so as to 
accord to the Appellants notice and an opportunity to be heard before the 
agency as to the appropriate remedy when the Department has rejected 
the proposed modified 22nd Plan of Development for the Point Thomson 
Unit. 

Id. While the Court left open what standard to apply in the remand proceeding. the 

2007 Decision did provide that: "on remand. the agency should also consider the import 

of Section 21 of the PTUA. as amended in 1985 .... " {d. at 42. 

Promptly after this Court issued its December 2007 decision, the Commissioner 

sent a letter to the Appellants notifying them that DNR kis specifically considering the 

remedy of termination of the Point Thomson Unit: PTU REC at 30505. The 

Commissioner invited the Appellants to submit briefing on the following issues: "( 1) 

whether the remedy of unit termination is the appropriate remedy for the Appellants' 

failure to submit an acceptable 22nd POD; and (2) if termination is not appropriate, what 

remedy would be an appropriate response to the Appellants' failure to submit an 

acceptable 22nd POD." Id. The Commissioner also alerted the Appellants that DNR's 

Fxxon ,\{obil ef al. v. Srare, 3AN-06-13751 CI (Consolidated) 
Decision A/ier Remand 
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planned remand proceedings would consist of oral argument and the submission of 

written briefs unless the Appellants requested and were accorded additional 

proceedings. rd. at 30505-06. 

The Appellants responded with a number of procedural requests. !d. at 30507-

11. The Appellants contended, among other things, that due process required that an 

independent hearing officer conduct the remand hearing, that the Commissioner 

institute procedures to prevent ex parte contacts with DNR staff on the subject of the 

remand hearing, and that DNR participate as an adversary during the proceeding. The 

Appellants also asserted that the hearing should be conducted in accordance with 

Section 21 of the PTUA. Id. at 30507-10, 30519. In that regard, they requested notice 

under Section 21 "of the specific nature and timing of the development activity DNR now 

finds necessary and proper ... and the reasons for that belief." Id. at 30517. While the 

Commissioner denied most of the Appellants' requests, he did grant their request to 

present witnesses during the remand proceeding. Id. at 30513. 

On February 19, 2008, the Appellants submitted a 23 rd POD as a proposed 

remedy for DNR's rejection of the 22nd POD. Id. at 30000-19. An administrative 

hearing was then held from March 3 through 7, 2008, during which the Appellants called 

multiple witnesses to testify and submitted additional written materials. The 

Commissioner presided at the hearing and also designated Nanette Thompson, an 

employee of DNR's Division of Oil and Gas, to participate as the hearing officer. See id. 

at 30514. Ms. Thomson had previously appeared as DNR's representative before this 

Court during the 2007 administrative appeal. During the remand hearing, the 

f.\:X()fI MoMI el al. v. State, JAN·06-J3751 C[ (Consolidated) 
/)ecision After Remand 
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Commissioner was also advised by the same attorneys who had defended the agency 

in the original appeal. 6 

On April 22. 2008, the Commissioner issued a 75 page decision and concluded: 

"The 23fd POD proposed by Appellants as the remedy for rejection of the 22nd POD 

does not meet the standards in 11 MC 83,303 and does not serve the public interest. 

It is not adequate to insure timely development as required by Section 10 of the PTUA. 

The Point Thomson Unit is terminated." Id. at 31465. In his decision, the 

Commissioner explained that the 23 rd POD "does not adequately develop all of the 

known hydrocarbon resources in the unit area,~ Id. at 31464. The Commissioner also 

concluded, "most importantly, the public's interest would not be protected if I approve 

the 23rd POD because I do not believe, based on this record, that the Appellants will 

perform as promised this time." Id. at 31465. 

The Commissioner's decision on remand expressly considered the import of 

Section 21, as instructed by this Court, and found that section of the PTUA inapplicable: 

Section 21 does not apply to my evaluation of Appellants' proposed 
remedy. Section 21 only applies where there is ongoing prospecting, 
development, or production operations. In this case, there are no ongoing 
operations .... The most recent drilling activity by the unit operator was in 
1982, twenty-six years ago. The last seismic data was gathered almost a 
decade ago, in 1999. Thus, Section 21 is not implicated because there is 
currently no prospecting, development or production. This construction is 
most consistent with the PTUA as a whole .... 

Moreover, Section 21 does not supersede the applicable statutes and 
regulations which authorize unitization only when it is in the public interest. 
It does not trump Section 10 and the regulations, which give DNR the 
discretion to determine the adequacy of a proposed POD. Thus, 
Appellants' argument that if DNR rejects the 23fd POD, Section 21 shifts 

!l See Order Denying Motion for Partial Trial de Novo dated January 13, 2009 at 8-9. 
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the responsibility to DNR to design an acceptable POD is inappropriate as 
a matter of public policy and inconsistent with DNR's authority. 

Id. at 31455-56. 

The Appellants sought reconsideration, and in a decision on reconsideration 

issued on June 11, 2008, the Commissioner affirmed. Id. at 31520-44. The 

Commissioner again rejected the Appellants' proposition that Section 21 applied to 

these proceedings: "Appellants' efforts to make the decision on remand turn on a DNR 

presentation of an acceptable POD under section 21 of the unit agreement and the 

reasonably prudent operator standard is inappropriate because the issue at hand is 

whether. given Judge Gleason's decision that DNR properly rejected the 22nd POD, it is 

in the public interest for the unit to continue." Id. at 31523. 

The Appellants appealed the Commissioner's decision on remand to this Court. 

See AS 22.10.020(d). The parties' briefing on this second appeal was completed on 

May 26, 2009, and oral argument was held on July 20, 2009. 

I n their briefing to this Court, the Appellants summarized their primary issues on 

appeal as follows: 

· The procedures followed by the Commissioner on remand were 
constitutionally inadequate. 

· Before proceeding to termination, DNR needed to comply with its 
obligations under Section 21 and its duty of cooperation. 

· The Commissioner's decision must be reversed since no adjudication of 
the fundamental issue of material breach has yet occurred. 

· DNR's change of development policy did not give rise to a material 
breach of the unit agreement by the Appellants and could not have 
provided a basis to terminate. 

. Termination was unavailable as a remedy since there was no uncured 
material breach. 

Exxon lvfobil et al. v. ,)'Iate, JAN-06- [375 [ CI (Consolidated) 
Decision After Remand 
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· The Commissioner committed legal error in evaluating the 23 rd plan of 
development. 

Sr. of Appellants at i-iii. 

DISCUSSION 

A. Standard of Review 

Four different standards apply to a court's review of the merits of an agency's 

rulings: "(1) the 'substantial evidence test' for questions of fact; (2) the 'reasonable 

basis test' for questions of law involving agency expertise; (3) the 'substitution of 

judgment test' for questions of law involving no agency expertise; and (4) the 

'reasonable and not arbitrary test' for review of administrative regulations." 

ConocoPhillips, 109 P.3d at 919 (footnote omitted). 

For the reasons explained below, this Court finds that the interpretation of 

Section 21 of the PTUA is dispositive of this appeal. The Appellants contend that DNR 

was required to comply with the provisions of Section 21 on remand, while DNR argues 

that Section 21 was inapplicable to the remand proceedings. The interpretation of this 

contract provision does not require DNR's administrative expertise. Accordingly, on 

remand this Court should substitute its own judgment to detennine this legal issue. 7 

Quality Asphalt Paving, Inc. v. State, Oep't of Transp. & Pub. Facilities, 71 P.3d 865, 

872 n.10 (Alaska 2003) (,,(WJe will substitute our own judgment for questions of law not 

7 In contrast, this Court applied the reasonable basis standard of review in its December 2007 
decision as to DNR's determination to accept or reject a POD under Section 10 of the PTUA 
because that determination involved the exercise of agency expertise. 2007 Decision at 17. 
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involving agency expertise, such as contract interpretation."); Alaska Hous. Fin. Corp. v. 

Salvucci, 950 P .2d 1116, 1119 (Alaska 1997) ("Interpretation of a contract is a question 

of law on which this court substitutes its own judgment.,,).8 

When interpreting a contract, this Court is "to give effect to the reasonable 

expectations of the parties." Exxon Corp. v. State, 40 P.3d 786, 793 (Alaska 2001) 

(citation omitted), reh'g denied. Those expectations should be determined "by looking 

to the words of the contract and any extrinsic evidence regarding intentions when they 

entered into a contract, including evidence of the parties' subsequent conduct." Kay v. 

Danbar, Inc., 132 P.3d 262, 269 (Alaska 2006). The language of the contract is the 

"most important evidence of [the parties'] intention." Id. Unless words are defined 

otherwise within the contract, they are to be given their "ordinary, contemporary, 

common meaning." Norville v. Carr-Gottstein Foods Co., 84 P.3d 996, 1001 n.3 (Alaska 

2004). 

B. Are the Appellants Entitled to a Section 21 Hearing? 

Section 21 of the PTUA accords to DNR's Director of the Division of Oil and Gas9 

the authority to "alter or modify from time to time in his discretion the quantity and rate of 

! It bears noting that this Court's 2007 Decision remanded the legal issue of the applicability of 
Section 21 to the agency to address in the first instance, consistent with the principle of primary 
agency jurisdiction. See Eidelson v. Archer, 645 P.2d 171, 176 (Alaska 1982) ("If [a 
complaining party] is required to pursue his administrative remedies. the courts may never have 
to intervene. And notions of administrative autonomy require that the agency be given a chance 
to discover and correct its own errors. Finally, it is possible that frequent and deliberate flouting 
of the administrative processes could weaken the effectiveness of an agency by encouraging 
people to ignore its procedures.") (quoting McKart v. United States, 395 U.S. 185, 194-195 
(1969». 

9 The PTUA references the Director of DNR's Division of Lands, a division which has been 
eliminated since the parties entered into the contract. PTU REC at 595; see Revisor's Notes to 
AS 38.05 (LexisNexis 2008) ("Through administrative reorganization, the Department of Natural 
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production when such alteration or modification is in the interest of attaining the 

conservation objectives stated in [the PTUAj" and not in violation of state law. PTU 

REC at 1268. However, under the amendments to Section 21 agreed to by DNR and 

the Appellants in 1985, the Director may not exercise this power 

in a manner that would (j) require any increase in the rate of prospecting, 
development or production in excess of that required under good and 
diligent oil and gas engineering and production practices; or (ij) alter or 
modify the rates of production from the rates provided in the approved 
plan of development and operations then in effect or, in any case, curtail 
rates of production to an unreasonable extent. considering unit productive 
capacity, transportation facilities available. and conservation objectives; or 
(iii) prevent this agreement from serving its purpose of adequately 
protecting all parties in interest hereunder, subject to applicable 
conservation laws and regulations. 

Id at 794 (underlining in original). Section 21 also expressly provides that the 

Appellants are entitled to notice and a hearing whenever the Director seeks to exercise 

the powers vested in him by that section. Id. 

The Appellants argue that they were entitled to a hearing under Section 21 on 

remand because "the entire thrust of DNR's position, from its initial consideration of 

POD 22 through its most recent brief, has been that the rate of development at Point 

Thomson has not been fast enough, so that the rate of development needs to be 

increased and production needs to be obtained: Reply Br. of Appellants at 30-31 

(citing Bf. of Appellee at 2-7). 

DNR argues Section 21 is not applicable for several reasons. Its position can be 

parsed into five arguments: (1) "Section 21 is only triggered when DNR takes unilateral 

action and seeks to order a change in the rate of prospecting, development or 

Resources has eliminated the division of lands. Duties and responsibilities given to the division 
of lands under this chapter have been assigned to other divisions of the department. "). 
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production" and does not apply when DNR simply rejects a POD; 10 (2) Section 21 does 

not apply when "there are no ongoing operations, and thus no existing functioning 

infrastructure; .. 11 (3) a Section 21 hearing is precluded by this Court's December 2007 

decision;12 (4) to accord a Section 21 hearing to the Appellants in these circumstances 

would undermine the authority conferred upon DNR by certain statutes and 

regulations; f3 and (5) according the Appellants a Section 21 hearing in these 

circumstances would inappropriately shift the burden of establishing a development plan 

to DNR, or, as stated by DNR in its brief: "the Appellants are trying to manipulate 

Section 21 in a manner requiring that DNR devise a remedy measurable against 

Section 21's standards. ·014 Each argument is addressed in turn. 

1. Is Section 21 Triggered by the Rejection of a Proposed POD? 

DNR argues that Section 21 is inapplicable to the remand proceedings because 

Section 21 does not apply when DNR has rejected a proposed POD. For the following 

reasons, the Court disagrees. 

First, the language of Section 21 itself indicates that its application is not limited 

to only those situations where DNR seeks to modify an existing POD. When 

interpreting a contract, a court should strive to give effect and reasonable meaning to all 

provisions of the instrument. Alaska Constr. & Eng'g. Inc. v. Balzer Pac. Equip. Co., 

10 Sr. of Appellee at 48. 

II Id. at 47. 

12 Id. at 49. 

13 'd. at 51-53. 

II Id. at 50. 
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130 P3d 932, 937 (Alaska 2006), reh'g denied. Here, subsection (ii) of the second 

paragraph of Section 21 provides that DNR's powers under Section 21 "shall not be 

exercised in a manner that would ... alter or modify the rates of production from the 

rates provided in the approved plan of development and operations then in effect or, in 

any case, curtail rates of production to an unreasonable extent ... ," PTU REC at 794 

(emphasis added). Thus, subsection (ii) applies not only to situations in which ONR 

seeks to change the terms of approved POD but also to "any case" - which would 

include cases in which there is no approved POD. Additionally, subsection (i) of that 

same paragraph provides that DNR's powers under Section 21 ·shaH not be exercised 

in a manner that would ... require any increase in the rate of prospecting, development 

or production in excess of that required under good and diligent oil and gas engineering 

and production practices" and makes no mention of applying only to approved POD's. 

Id. To interpret Section 21 of the PTUA as applicable only when DNR seeks to alter the 

terms of an approved POD would be inconsistent with the language of both subsections 

(i) and (ii) of the second paragraph of Section 21. 

Second, as the Appellants noted in their reply brief, throughout the proceedings 

before both the DNR and this Court, ONR has repeatedly expressed its dissatisfaction 

with the rate of development of the PTU as a basis for its determinations. 15 In both the 

initial and amended decisions rejecting the 22nd POD, the Direcctor wrote, "The Director 

has the authority to modify the rate of development to achieve the conservation 

objectives under the PTU Agreement, and I find that increasing the rate of development 

in the PTU is necessary and advisable: PTU REC at 8947, 12328 (emphasis added). 

Il Reply Sr. of Appellants at 30-31 (citing Sr. of Appellee at 2-7). 
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On appeal from the Director's amended decision, the Appellants submitted a revised 

22nd POD. In rejecting this revised POD and ultimately terminating the PTU, the 

Commissioner largely adopted and incorporated the findings and rationale of the 

Director's amended decision, see id. at 5671, and characterized the Appellants' conduct 

as "unambiguously refus[ing} to adequately explore, delineate, or produce massive 

known hydrocarbon reserves." Id. at 5686 (emphasis added). And after this Court 

affirmed the Commissioner's decision to reject the revised 22"d POD under Section 10 

and remanded the matter to the Commissioner, the Appellants submitted a proposed 

23rd POD as an alternative to termination of the PTU. In rejecting this proposed POD, 

the Commissioner found that the 23rd POD was "not adequate to insure timely 

development" of the PTU. Id, at 31465 (emphasis added). 

Third, a Section 21 hearing is the natural progression from the rejection of a POD 

under Section 10 when the proposed 23 rd POD was rejected because DNR seeks to 

increase production in the Point Thomson Unit This Court's December 2007 Decision 

addressed the standard under which DNR may reject proposed PODs pursuant to 

Section 10 of the PTUA and held DNR is accorded the authority under Section 10 to 

reject a proposed POD based solely upon consideration of the factors set forth in 11 

AAC 83.303(a).16 This Court rejected the Appe"ants' position that the reasonably 

prudent operator (RPO) standard should apply to DNR's assessment of a POD, 

reasoning that Section 10's reference to the RPO standard only obligated the 

Appellants to act as reasonably prudent operators - it did not obligate DNR to apply that 

standard when evaluating a proposed Plan of Development. 2007 Decision at 22-24. 

1(, 2007 Decision at 22-23. 
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But when Section 10 is interpreted in that manner, it cannot be the basis for establishing 

a material breach of the PTUA by the Appellants. Stated differently, in December 2007 

this Court recognized that the rejection of a proposed POD under Section 10 of the 

PTUA does not of itself constitute an act of default or a material breach of the PTUA by 

the Appellants. Id. at 34-35. 

2. Does Section 21 Apply if the Current Rate of Prospecting. 
Development, or Production is Zero? 

DNR next argues that Section 21 does not apply because there is no ongoing 

production in the PTU. By its terms, Section 21 's applicability is limited to where DNR 

seeks to ~alter or modify ... the quantity and rate of [the PTU's] production[.]" PTU 

REC at 1268. DNR asserts that, "[w]here, as here, there are no ongoing operations, 

and thus no existing functioning infrastructure (such as active wells, production facilities 

and pipelines) Section 21 is not the proper provision of the PTUA" to apply to this 

proceeding. Sr. of Appellee at 47. 

The question presented is whether "rate of production" as used in Section 21 

includes the rate of zero production. Nowhere in Section 21 is there an express 

limitation of its applicability to DNR proceedings undertaken only when the PTU is 

actively producing oil or gas. Further, the term "rate" is not defined in the PTUA. 

Therefore, this Court will look to the ·ordinary, contemporary, common meaning" of the 

word "rate" to discern whether Section 21 of the PTUA should be interpreted to apply 

where there is no ongoing production in the unit and DNR seeks to increase that rate 

from zero so as to require production. Kay, 132 P.3d at 269. 

"Rate" is a word with a variety of meanings. For example, it may refer to the 

price paid for a particular good or service, Slack's Law Dictionary 1375 (9th ed. 2009) 
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f)ecision AJier Remand 
Page 18 of 29 

Exc.000782 

r 

I,']. I' 
',' 

u 



J 
] 

] 

J 

J 

(definition 2 of "rate n") (i.e., a hotel room rate), or it may be used as a verb, meaning "to 

set an estimate on" or "to determine or assign the relative rank or class of." Webster's 

Ninth New Collegiate Dictionary 976 (1990) (definitions 3a and 3b of "rate vb") (ie .. to 

rate an athlete's abilities). But in Section 21 of the PTUA, it is apparent from the context 

in which the term is used that "rate" refers to the amount or speed of production in the 

PTU. Black's Law Dictionary defines "rate" as a "[p]roportional or relative value; the 

proportion by which quantity or value is adjusted." Black's Law Dictionary 1375 (9th ed. 

2009). Other dictionaries provide the following relevant definitions: "a fixed ratio 

between two things," Webster's Ninth New Collegiate Dictionary 976 (1990) (definition 

3a of "rate n"), "a quantity, amount, or degree of something measured per unit of 

something else," id. (definition 4a of "rate n"), Yea] stated numerical amount of one thing 

corresponding proportionally to a certain amount of some other thing," The New Shorter 

Qxford English Dictionary on Historical Principles Vol. 2 2481 (1993) (definition 4 of 

"rate n1
"), and "[s]peed of movement, change, etc., the rapidity with which something 

takes place; frequency of a rhythmic action." Id. (definition 5 of "rate n 1,,). 

Each of these ordinary, contemporary, and common definitions of "rate" lead this 

Court to conclude that "rate of production,» as used in Section 21 of the PTUA 

encompasses not only situations in which there is active production, but also the 

situation in which the rate of production is zero. The referenced dictionary definitions of 

"rate" provide that the term refers to a proportional value or ratio. In the context of oil 

production, the common proportional measure of the rate of production is barrels per 

day, see. e.g., Amber Res. Co. v. Us., 87 Fed. CI. 16,20 (Fed. CI. 2009); Trees Oil Co. 

V. State Corp. Comm'n, 105 P3d 1269, 1274 (Kan. 2005): Harken Sw. Corp. v. Bd. of 
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Oil, Gas & Mining, 920 P.2d 1176. 1180 (Utah 1996), and. in the context of gas 

production. the commol'l proportional measure of the rate of production is cubic feet per 

day. See, e.g., Exxon Mobil Corp. v. State, Oep'tofRevenue, 219 P.3d 128,132 (Wyo. 

2009); Cimarron Oil Corp. v. Howard Energy Corp., 909 N.E.2d 1115, 1120 (Ind. ct. 

App. 2009). These definitions of "rate" encompass the possibility that oil may be 

produced at a "rate" of lero barrels per day and gas may be produced at a "rate" of zero 

cubic feet per day. This reading of "rate" is in line with the usage of the term "rate" in 

decisions from other courts. 17 See Amara v. Cigna Corp .. 534 F.Supp.2d 288, 324 n.18 

(D. Conn. 2008) (emphasis added) (referencing an Internal Revenue Service ruling 

mentioning "a period of zero annual rate of accrual"); State Bd. of Health v. Godfrey, 

290 S.E.2d 875, 877 Na. 1982) (emphasis added) (referencing an expert witness's 

testimony regarding "slow or nil rates of absorption"); Nw. Pipeline Corp. v. Adams 

County, 131 P.3d 958,960 (Wash. Ct. App. 2006) (emphasis added) (referencing the 

possibility that a company would have a "zero growth rate"). This Court concludes that 

the fact that the PTU currently has a zero rate of production does not preclude the 

applicability of Section 21. 

3. Does This Court's Decemb.er 2007 Decision Preclude a Section 21 
Hearing? 

DNR also contends that the Appellants were not entitled to a Section 21 hearing 

on remand because tf1is Court's December 2007 decision precludes such a hearing. 

DNR argues that this C()urt's prior decision remanded to the agency for a "remedy" 

17 The Court's research has not located any Alaska appellate cases construing the word "rate." 
However. as noted above, DNR's Director of the Oil and Gas Division initially applied Section 21 
in this case to a production rate of zero. See p. 5, supra. 
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proceeding. DNR maintains that this Court has already found the Appellants in default 

of the PTUA and limited the scope of the remand proceedings to giving the Appellants 

an opportunity to cure a material breach. DNR contends: 

[TJhe court has already determined 'what happens' after DNR properly 
rejects a proposed POD under Section 10 of the PTUA: 'this matter is 
remanded to the DNR for the purpose of according to the Appellants a 
hearing on the appropriate remedy to the State upon DNR's rejection of 
the proposed 22nd Plan of Development.' ... The court did not remand to 
give Appellants another chance to cure their material breach. Rather, 
because this court affirmed DNR's rejection of the revised 22"d POD and 
confirmed that the agency applied the proper legal standards in doing so, 
the sale issue on remand was 'the appropriate remedy to the State upon 
DNR's rejection of the proposed 22nd Plan of Development. 

Br. of Appellee at 49, 78. 

DNR accords too broad of an interpretation to the use of the term "remedy" in this 

Court's December 2007 decision. As explained above, this Court's 2007 Decision did 

not find that DNR's rejection of a POD under Section 10 constituted a material breach of 

the PTUA by the Appellants. 18 Rather, in that decision, this Court interpreted Section 10 

to accord to DNR the right to reject a POD based primarily on a consideration of the 

public's interest and remanded the case to address the appropriate remedy In that 

circumstance. "Remedy," as used in the December 2007 decision, meant the following 

dictionary definition of the term: U[tJhe means of enforcing a right." Black's Law 

Dictionary 1407 (9th ed. 2009). A Section 21 hearing is the contractual means by which 

DNR may enforce its right to seek increased production in the PTU. Stated differentfy, 

DNR has the right to seek increased production in the PTU. but it can only enforce that 

right in accordance with the provisions of the PTUA, including Section 21. 

18 Supra at 17. 
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4. Does the application of Section 21 after DNR rejects a proposed POD 
undermine DNR's authority conferred by statutes and regulations? 

DNR also asserts that if Section 21 is applicable when DNR rejects a proposed 

POD, it would undermine the agency's authority to reject a POD under the applicable 

statutes and regulations. In this regard, DNR asserts: 

Section 21 's "good and diligent" practices standards, which Appellants 
assert should have been applied on remand, are very different in kind from 
the criteria set out in Section 10 and 11 MC 83.343. The phrase "good 
faith and diligent oil and gas engineering and production practices" was 
added as part of the 1985 amendments to the PTUA, and thus must be 
read consistently with 11 MC 83.343 which was in existence in 1985 ... 
Injecting Section 21 standards into this analysis would have taken away 
the Commissioner'S ability to consider the unit agreement. statutory, and 
regulatory POD criteria. 19 

DNR adds, "If section 21 [were] applied in the manner advocated by Appellants. its 

'good and diligent' practices standard would be impermissibly elevated over the 'public 

interest. ,,,20 

This Court finds DNR's argument in this regard to be unavailing. Rather, this 

Court agrees with the Appellants' analysis of the applicable statutory and regulatory 

provisions that apply when DNR rejects a proposed POD on the basis that it does not 

increase the rate of prospecting, development, or production to a level satisfactory to 

DNR. 21 And while this Court's 2007 Decision held that Section 10 of the PTUA accords 

DNR considerable discretion to reject a proposed POD, Section 21 accords specific 

contractual rights that the Appellants may then exercise to protect their interest in the 

,<I Sr. of Appellee at 53 (footnotes omitted). 

:<) {d. at 54. 

11 See generally Reply Sr. of Appellants at 29-31, including footnotes therein. 
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PTU. This contractual interpretation is consistent with the underlying statutes that were 

in place when the PTU was created in 1977 and incorporated into Section 1 of the 

PTUA. See former AS 38.05.180(m) and (n).22 

5. Does a Section 21 Hearing Impermissibly Shift the Burden to 
DNR to Determine the Appropriate Rate of Production? 

DNR's final argument with respect to the applicability of Section 21 asserts that 

the agency would be inappropriately "saddled with the burden of designing an adequate 

POD" at Point Thomson if the PTUA is interpreted to require a Section 21 hearing 

whenever a POD is rejected. Br. of Appellee at 52. But this Court finds that the 

provisions of Section 21 are reasonable contractual burdens that DNR knowingly 

assumed both in both 1977 and again when the PTUA was amended in 1985.23 . 

For the foregoing reasons, upon DNR's rejection of the 220d POD under Section 

10, the Appellants are entitled to a hearing in accordance with Section 21 of the PTUA. 

C. Further Proceedings and the Appellants' Right to Due Process 

This Court having determined that the Appellants did not receive the Section 21 

hearing that they should have been accorded under the PTUA, it is clear that further 

proceedings are necessary. The Appellants have taken the position that "it is now 

2~ See also 11 MC 83.343, adopted in 1981, which indicates that if the POD is disapproved, the 
Commissioner of DNR may propose modifications that would qualify the POD for approval, but 
is otherwise silent on how such modifications are to be proposed. Cf. 11 MC 83.336, adopted 
in 1981, discussed in this Court's 2007 Decision at 36-39. 

n Moreover, it would appear that the burden on DNR may well be considerably less onerous in a 
case such as this in which no production has been occurring, given the language contained in 
Section 20(c) of the contract, which provides that after a valuable discovery of unitized 
substances has been made, the PTUA shall remain in effect only for "so long as unitized 
substances can be produced in quantities sufficient to pay for the cost of producing same from 
wells on unitized lands within any participating area established hereunder. . . .• PTU REC at 
608-09, 9448. 
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necessary that the dispute be referred to an independent hearing officer." Reply Sr. of 

Appellants at 15 (citing AS 44.64.030(b)). Alternatively, the Appellants asserted in their 

opening brief that this Court should grant a trial de novo. Sr. of Appellants at 94. For its 

part, DNR asserted that briefing of any remedy issues should be deferred until this 

Court has determined whether further proceedings are necessary. It maintains that if 

this Court finds a due process violation, "it makes the most sense to wait until the court 

identifies how DNR violated due process and exactly what process is due Appellants 

before the parties argue whether trial de novo or remand is the best way to address any 

deficiencies." Sr. of Appellee at 43. 

Accordingly, analysis of the due process issues raised by the Appellants is 

clearly necessitated. 24 The Appellants have identified several procedures that the 

Commissioner employed on remand that they assert were constitutionally inadequate. 

They maintain that DNR failed to separate the advocacy of its proprietary interests from 

its quasi-judicial adjudicatory functions by permitting the same staff and counsel who 

had defended the first appeal to assist the Commissioner in the remand proceeding. Sr. 

of Appellants at 24-27. They also assert that DNR failed to accord the Appellants an 

adversarial hearing with the minimum procedural protections consistent with a fair 

proceeding. Specifically, they maintain that they were not accorded a neutral decision 

maker, adequate notice and adequate discovery, an appropriate burden of proof, an 

adversarial hearing in which DNR staff participated as a party, and a preclusion on ex 

parle contacts between the decision maker and any party. Id. at 27-33. 

24 The Court should address constitutional issues on appeal "only when a case cannot be fairly 
decided on other grounds." Frost v. Spencer, 218 P.3d 678,682 (Alaska 2009). 
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This Court previously found in its 2007 Decision that DNR does have the 

authority to administratively adjudicate disputes related to the PTUA.25 But it must do 

so consistent with the constitutional protections that are to be accorded to aI/ litigants. 

"An impartial tribunal is basic to a guarantee of due process."Z6 White an administrative 

agency may perform adjudicatory functions, it must do so in a way that adequately 

separates the adjudicatory function from the agency's administrative and investigatory 

functions so as to insure that all parties appearing before the agency are accorded their 

constitutional right to due process.27 

I 
In this case, it is undisputed that during the remand proceedings before the 

agency, the Commissioner, acting in an adjudicative role, was advised by the same 

attorneys who had represented the agency in the first appeal to this Court. Those 

attorneys are also representing the agency in this second appeal. In addition, the 

Commissioner appointed Ms. Thompson to serve as the hearing officer at the remand 

proceedings. She had previously been DNR's representative when the agency was 

defending its first decision in the 2007 appeal before this Court. 

The Appellants assert that when the same attorneys who had defended the 

agency in the first appeal, together with Ms. Thompson, provided legal guidance to the 

Commissioner in private during the remand proceedings, it constituted a deprivation of 

their constitutional right to due process, citing In re Robson, 575 P.2d 771. In Robson, 

an attorney faced disciplinary proceedings before the Disciplinary Board of the Alaska 

:12007 Decision at 20. 

26 In re Robson, 575 P.2d 771, 774 (Alaska 1978) (citations omitted). 

:7/d. at 774. 
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Bar Association. A member of the Bar Association's Executive Director's staff had 

investigated Mr. Robson's alleged attorney misconduct and prosecuted the case before 

the Board. The Executive Director was then present during the Disciplinary Board's 

private deliberations, although there was no indication that she actually took any active 

part in the deliberations. The Bar asserted that she was present during deliberations 

"to advise [the Board] on procedural matters, should the need arise.,,28 

Mr. Robson then appealed the Board's decision to suspend his license to 

practice law, contending that he was deprived of procedural due process because the 

Executive Director had been present during the Board's deliberations. The Alaska 

Supreme Court agreed and held: 

When an administrative official has participated in the past in any 
advocacy capacity against the party in question, fundamental fairness is 
normally held to require that the former advocate take no part in rendering 
the decision. The purpose of this due process requirement is to prevent a 
person with probable partiality from influencing the other decision­
makers. 29 

The Appellants assert that just as the Executive Director in Robson had 

partiCipated in an advocacy capacity against Mr. Robson, so had the attorneys and Ms. 

Thompson previously participated in an advocacy capacity against the Appellants in this 

case, such that their assistance to the Commissioner during the remand proceedings 

constituted a violation of the Appellants' constitutional right to due process. 30 

281d. at 775. 

l~ Id. at 774. See also In re Brion, 212 P.3d 748,754·55 (Alaska 2009); Amerada Hess Pipeline 
Corp. v. Regulatory Comm'n of Alaska, 176 P.3d 667,677 (Alaska 2008) (per curiam); In re 
Walton, 676 P.2d 1078, 1082 (Alaska 1983). Cf. Caperton v. A. T. Massey Coal Co., 129 S.Ct. 
2252, 2262 (2009). 

30 8r. of Appellants at 26-27. 

F:xxon Jlohil ct al. \'. State, 3;\N-06-13751 cr (Collsolidatt:d) 
Decision After Remand 
Page 26 of 29 

Exc.000790 

I] 

IJ 

r 

[ 



] 

J 

J 

J 

DNR asserts that Robson is distinguishable. It asserts that DNR's lawyers at the 

Attorney General's Office and private outside counsel "only provided legal guidance to 

the agency and were not 'advocates' or participants at the hearing,,31 and that Ms. 

Thompson's role on remand was not problematic because "Ms. Thomson was not the 

decision maker in the remand proceedings ... 32 

This Court finds DNR's arguments on this issue to be unavailing. The advocates 

for DNR in the first appeal before this Court were advising the Commissioner during the 

subsequent remand proceedings before the agency. As DNR's attorneys before this 

Court in the first appeal, they "participated in the past in an advocacy capacity against 

the (Appellants}."33 Furthermore, the hearing officer appointed by the Commissioner to 

assist him at the remand proceedings defended DNR's position in the original appeal 

before this Court, participating on behalf of the agency as the agency's unit manager for 

the PTU. 34 Under Robson and the due process requirement articulated by the Alaska 

Supreme Court in that decision, these advocates were precluded from providing legal 

guidance or, as was the case in Robson, simply being present whenever the 

Commissioner deliberated on remand. As such, the private interaction of these 

advocates with the Commissioner in the course of the remand proceeding resulted in a 

denial of due process to the Appellants, as it faifed to "assure both the fact and 

J I Sr. of Appellee at 30. 

)! Id. at 44 (emphasis in original). 

t1 Robson, 575 P. 2d at 774. 

34 See audio recording of April 17, 2007 hearing. Media Number 3AN-6307-62. 
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appearance of impartiality in the [agency's] decisional function: Robson, 575 P.2d at 

775. 

DNR argues that any procedural infirmity was rectified by the Commissioner's 

issuance of a written decision on remand. 35 In this regard, it asserts that Uthe case that 

is more applicable to these facts is A/yeska Pipeline Service Company v. State, 

Department of Environmental Conservation."36 But the Alyeska decision involved the 

propriety of an administrator making a written fee determination on an $8,073 fee 

invoice for costs incurred by the administrator related to a permit challenge -- a 

circumstance quite distinct from the termination of the PTU that is at issue in this 

litigation. See A/yeska, 145. P.3d at 563-64; see also Mathews v. Eldridge, 424 U.S. 

319, 334-35 (1976) (one factor in determining the extent of process that is due is the 

nature of the private Interest at stake). 

Just as the Alaska Supreme Court found in Robson, there is no indication that 

the advocates in this case took any active part in the substantive deliberations of the 

Commissioner, and this Court has no doubt that the purpose of their private meetings 

with the Commissioner during the remand proceeding was entirely ethical. 37 

Nonetheless, in order to assure both the fact and appearance of impartiality when the 

Commissioner was exercising his decisional function, DNR's litigation counsel should 

not have been providing legal guidance to the Commissioner at the remand hearing, nor 

35 Sr of Appellee at 31 . 

361d. (citing 145 P. 3d 561,572 (Alaska 2006)), 

)1 See Robson, 575 P. 2d at 775. 
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should ONR's agency representative in the first appeal have served in the position of 

hearing officer at the remand proceeding. 

The remainder of the alleged due process violations would appear to be 

substantially mooted by this Court's rulings as set forth above concerning the 

applicability of Section 21 and the constitutional entitlement of each party to a 

proceeding in conformance with the dictates of procedural due process. 

In light of the foregoing, the parties are invited to provide the Court with further 

briefing regarding whether this Court should again remand this matter for an 

administrative proceeding38 or retain jurisdiction and conduct a de novo proceeding. 

With respect to a de novo proceeding, the parties' briefing may address whether the 

appointment of a special master pursuant to Civil Rule 53 is appropriate. The parties 

shall each have thirty days from the date of this decision to submit additional briefing on 

these issues. No responsive briefing shall be filed thereafter unless otherwise ordered. 

CONCLUSION 

For the foregoing reasons, the DNR Commissioner's Findings and Decision on 

Remand is REVERSED. The parties shall have thirty days from the date of this 

decision to submit additional briefing as set forth above. This Court shall retain 

jurisdiction over this matter pending further order of the Court. 
~lA 

ENTERED at Anchorage, Alaska this _/{_ day of January 2010. 

I ca1ify that 00 / - /1- I D a copy 
c11he above was mailed 10 each of the foHowlng at 
their address of rerord (list name If not an agency) fl!: 

SHARON L. GLEASON o 0 AG 0 PO 0 OA /-. t i 
, ' J d:' l' ~. Y Superior Court Judge 

CJertci {Z, '"£JiA.,,t"f1.!cy,;, ',fry 
Kuf1.... 0.-"1 

38 As the Appellants note in their brief, Alaska Statute 44.64,030(b} permits DNR to request that 
the Office of Administrative Hearings conduct the hearing, Sr. of Appel/ants at 35. 
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