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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU 

The City and Borough of Yakutat, 

Plaintiff, 

v. 

Alaskan Adventure Tours, Inc., 

Defendant. 

The City and Borough of Yakutat, 

Supplemental Complaint Plaintiff, 

v. 

) 

I 
I 
) 
) 

Filed .ID Chambers 
STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 
ATJUNBAU 

By TKay on (ad ==i. \ 

RECEIVED 
Ingaldson. Maas;en & FilZgerald. PC 

JUN 06 ,l)ll 
File No. ~'i1f·3 Cal: __ 
Approved for File: ___ _ 

ABC Leasing. LLC and Kimberly Riedel-
13 Byler, aka Kimberly C. Riedel, K. lJU-08-00434CI 
14 Christina Riedel and/or Kimberly Byler, 

15 Sup lemental Complaint Defendant. 

16 ORDER 

17 Alaskan Adventure Tours' ("AAT") motion for Civil Rule 60 relief from the jury 

18 decision against it is denied for the reasons advanced by the City and Borough of Yakutat 

19 ("Yakutat") and supplemental exhibits submitted 'by Yakutat. 

20 ChiefNichoPs testimony was neither a "crucial element" nor a "missing link" to 

21 establishing that the Bylers were fully aware oirYakutat's tax claim against them, 

22 including evidence of eight letters and the Yakutat's attorney's testimony of a phone call 
• .-

23 about the delinquency, coupled With phone records. There is absolutely no reason to 

24 believe .that the verdict·would have been different had Chief Nichol's testimony not been 

25 presented. Moreover, the current claims, much like most of the testimony given by the 

Order 
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1 Bylers at trial, is not supported by significant evidence beyond their own testimony-

2 which was clearly rejected by the jury in reaching its verdict and found to be untruthful 

3 by the jury and by this court. 

4 The Bylers were also aware of Chief Nichol's statements many months before 

5 trial. They could have examined these issues at or long before trial. At best, the instant 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18. 

19 

20 

21 

22 

23 

24 

25 

attack on the jury verdict involves claims of an imperfect recollection about a largely 

inconsequential event to the ultimate decisions made by the jury and this court. There is 

not clear and convincing evidence of fraud. 

The motion to strike the affidavit of Kimberly Byler is denied. While it is 

argumentative and includes inappropriate references to hearsay statements of others, the 

court considers the affidavit to the extent it is in compliance with the court's May 19, . . 
2011 order. 

The motion for additional <li:scovery is also denied for the i:easons advanced by 

Yakutat. Discovery could have and should have occurred before trial in this case. 
. . \":>t- . 

DATED at Juneau, Alaska this -=- day of June, 20.11. 

PATRICIAA. COLLINS 
Superior Court Judge 

CERTIFICATION 

The undersigned hereby certifies that on the -zed day of June, 20.11 a true copy 
of the foregoing document was served on James Brennan and Kevin Fitzgerald via mail. 

Order 

Tawna Kay, Iudicial Assistant 

EX . 286 
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JNTHE DlSTRIcr COURT FOR THE STATE OF AL~r 
REC~VED 

FIRST romClAL DISTRICT AT A/lIII~aasEen & Fitzgerald, PC 

The City and Borough of Yakutat. 

Plaintiff; 
VB. 

Alaskan Adventure Tours; InC., 

Dofeodant. 

Tho City and Borough of Yakutat, 

Supplemental Complaint Plaintiff, 
VB. 

ABC Leasing. LLC and Kimberly Riedel
Byler, s/kJa :Kimberly C. Riedel. K.. 
Christina Riedel and/or Kimberly Byler. 

) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Supplemental Complaint Defendants. ) 

dUN 06 2Uil 
File No. ao<t4-3 eal: __ 
Approved for File: ___ _ 

Case No: lJU-08-434 CI 

CBX'S MOTION FOR ATl'OBNEYS FEES 

COMES NOW plaintiff City and Borougb of Yakutat ("CBYi, and, PUl&uant to 

Rule 82 of the Alaska &lIes of Civil Ptocedute, moves fQr an award of prevailing party 

attorneys fees against defendant Alaskan Adventure Tours. Inc. ("AATj and Kimberly 

Riedel-Byler arising out of the denial of AAT's motion for Rule 6O(b) relief from 

judgment herein. 1bis motion is based upon the memorandum and affidavit of collllSel 

filed herewith. 

PATED this 61ft day of Iuile, 2011. 

CBY's Motion for Attorneys Fees Page 1 of2 
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CIlRTlFICATB OF SERVICE 
I bcrcby certify that on this 6*' day 
of]unc, 2011 a copy of the f'arcSOing 

HEDLAND. BRENNAN & HEIDEMAN 
Attorneys for plaintiff . 
City IUId Borough of Yakutat 

J mes i . "BI"CDDIU\. ABA No.7 10080 

WIllI served vi" Faosinule and U.S. mail on: 

KevinFitzgcrald 
Ingaldson,.!. MaaslleP & Fitzgerald. P.C. 
813 W.3 Avenue 
Anehorolge, AJaska 99501-2001 

• 
==' 

3000..71\705 
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA 
FIRST JUDlCJALDISTlUCT AT .ItJNEAAECEIVED 

The City and Borough of Yakutat, 

Plaintiff, 
VS. 

Alaskan Adventure Tours, Joe., 

The City IIlld Borough of Yakutat, 

Supplemental Complaint Plaintiff', 
vs. 

ABC Leasing, LLC and Kimberly ltiedel
Byler, aIkIa Kimberly C. Riedel, K. 
Christillll Riedel andlot Kimberly Byler, 

) 
) 
) 
) 
) 
) 
) 
) 

} 
) 
) 
) 
) 
) 
) 
) 
) 
) 

SuppI!!tllenta1 Complaint Defmdants. ) 

Ingatdson, Maasl;l!A & Filzgerald, PC 
SCANNED 

JUNO~ , 

File No. RO'-I'-f -3 081:: _ _ _ 

Approved for File:----

Case No: lJU.Q8-434 CI 

MEMORANDUM IN SuppoRT OF CBY'SMOTION FON.ATIORNEYS FEES 

Plaintiff City and Borough of Yakutat (''CSY'') moves for an award of 

prevailing party attorneys fees against defendants Alaskan Adventure Toul'S, Inc. 

("AAT") and Kimberly Riedel.Byler, reasonably incurred in opposing defendanta' 

Motion for Relief from Judgment, which was denicd by the Court's Order dated June I, 

2011. Rule 82 at1Dmeys fees lUll awardablc to a prevailing party in connection with a 

post· judgment motion for relicfunder Civil Rule 6O(b). Powell v. PoweD, 194 F.3d 364, 

373 (Alaska 200B) (Rule 82 attomeys fees awarded to party who successfully opposed 

motion for relief from judgment under Rule 6O(b»; McGee v. McGee. 974 P.2d 983, 

992 (Alaska 1999) (Rule 82 fees awarded to party who successfully brought motion for 

Memorandum in Support oreaT'e Motion for Attomeys Fees Page 1 of6 
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relief from judgment under Rule 60(b». 

Defendants AAT and Kimberly Byler filed lengthy and detailed memorandums 

in support of their Motion for Relief from Judgment under Rule 60(b )(3). Their motion 

was supported by an initial Memorandum of 15 pages plus assorted deolarations, 

exhibits and transcripts comprising 98 pages. They filed a 23-page Reply memorandum, 

supported by yet an additional set of declarations, exhibits and transcripts totalling 59 

pages. 

Against serious charges of misconduct and fraud, the CBY was compelled to 

oppose the defendants' motion in detail, filing a 27-page Opposition supported by • 

voluminous exhibits, in a point-by-point reb uttal to defendants' myriad assertions of 

U facts or alleged facts supporting their claims. 

Thereafter, CBY requested and was granted a hearing, because of the volume of ~ 

defendants' reply memorandum oontaining new assertions. Further motion matter 

m ensued thereafter, in oonnection with defendants' filing of an m:gumentative "affidavit" 

of Kimberly Byler. I . . 
The Court's June larder denying defendants' motion was categorioal and based . 

m upon multiple grounds, including its finding that defendants' claims were not supported 

by significant evidence beyond their own testimony. which was previously found ~ 

untruthful by the jury and the court. 

As shown by the affidavit of counsel file herewilh, defendant CBY incurred ~ 
attorneys fees of $8,695.50 in opposing dcferuJants' motion for relief of judgment, at the ~ 

reasonable rate of $150.00 per hour. This did not include much additional attorney's 

MemOl1lIldum in Support ofCBY's Motion for Attorn"Y" Fees Pagc2of6 
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time incurred in connection with depositions taken in the federal court action between 

the Estatl) of Byler and AA T, in which CBY has intervened, though a primary purpose 

of these depositions was to support AA T's motion for relief from judgment herein. See 

attached Order of federal Magistrate Judge Roberts dated May 31, 201 L In his order, 

the Magistrate Judge noted, at p. 10, the strange interplay between the disoovery 

conducted by tho plaintiff, the Estate of Jerry Byler (Darren Byler, Personal 

Representative) and the defendant, AAT, which was utilizing the federal court 

discovery in this State court action in its Motion for Relief from Judgment Order, p. 10. 

It is also noteworthy that the Magistrate Judge opined, presciently, that ..... there is little 

chance the plaintiff in the State case win find evidence that Chief Nichols either altered 

the audio recordings or perjured himself in the original tax case between AAT IUld 

CBY." rd., at p. 10. 

Using Civil Rule 82 as a basis for an award of attorneys fees herein, plaintiff 

CBY seeks an award of ita full, actual attorneys fees because defendants' Motion for 

Relief from Judgment conatituted voxatious or bad faith conduct under Rule 82(b)(3)(g). 

Where the Superior Court malms a finding of vexatious bad conduct or bad faith, it has . 

the discretion to award full actual attorneys fees·under Rule 82. Garrison Y. Dickson, 19 

P.3d 1229, 1224 (Alaska 2001); Marathon Oil Company Co. V. AReO Alaska. Inc .. 

972 P.2d 595.605 (Alaska 1999); ~en y. Ruddy. 784 P.2d 653, 657 (Alaska 1989). 

The defendants' motion has been but the latest in a pattern of vexatious litigation 

tactics by AAT and Ms. Riedel-Byler, which have been designed in part to price tho 

small CBY (population 685) out of the litigation market by making it too expensive for 

Memorandum in Support of CBY'g Motion for Attorneys Pees Pago30f6 
EXC.291 
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the aorough to take all IICtions necessary to evenly enforce tax collection from all 

businesses active in the Borough, and to defend an~ enforce judgments on such taxes. 

For the Cay to collect the taxes owed, AAT and Ms. Riedel-Byler have forced the 

Borough to (1) obtain a tax foreelosurejudgment; (2) successfully pursue and obtain a 

judgment voiding AA T's effort to avoid payment through fraudulent conveyance of all 

of AAT's assets; (3) weather a Chapter 11 bankruptcy petition by AAT to avoid 

execution, which petition was later dismissed as having been brought in bad faith; (4) 

currently defend AAT against a collusive claim for wrongful death brought by the 

Estate of Jeny Byler (which AAT is not itself actually defending) in an effort to obtain a ; 

maritime judgment lien with priority over CBY's prior State Court judgments; and (5) 

~ to defend against this belatedly brought motion for relief from judgment, based Upon 

alleged facts which could have been pursued in discovery and trial herein. The tactics of ~ 

AAT and Ms. Riedel-Byler have caused substantial legal expense to a small municipal 

government, which must either fully oppose such tactics or abandon its policy of 

eventually collecting sales taxes from all businesses in the Borough. 

Plaintiff CBY therefore respectfully requests that the court award full actual 

attorneys fees incurred by plaintiff CBY, against AAT and Kimberly Riedel-Byler in 

connection with these defendants' unaucCQSSful Motion fOT Relieffrom Judgment. 

DATED this 6th day of lune, 2011, 

HEDLAND. BRENNAN & HEIDEMAN 
Attorneys for plaintiff 
City and Borough of Yakutat 

Memorandum in Support orCBY's Motion for Attorney!; Fees Page 4of6 
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CERTIFICATE OF SERVICB 

I hereby certify this 6"' day of June. 2011 
a copy of the foregoing was served via 
Facsinulc and U.S. mail on: 

Kevin Fitzgerald 
Jngaldso~ Maassen & Fitzgerald, P .C. 
813 W. 3 Avenue 
Anchorage, Alaska 99S01-2001 
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' --IN ' THE -SUPERIOR· COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU 

The City and Borough of Yakutat, ) 
) 

Plaintiff; ) 

) 
vs. ) 

) 
Alaskan Adventure Tours, Inc., ) 

) 
Defendant. ) 

__________________________________ ) Case No . lJU-08-434 CI 

'l'he 'City and , Borouc;Jh of Ya.kutat, 

vs. 

Supplemental Complaint 
Plaintiff, 

ABC Leasing, LLC and Kimberly 
Riedel-Byler, a/k/a Kimberly C. 
Riedel, K. Christina Riedel and/or 
Kimberly Byler, 

Supplemental Complaint 
Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 

-------------------------------) 
MO'tI:ON FOR BECONSmElWrXON 

Comes now Alaskan Adventure Tours ("MT") ,and seeks 

reconsideration under Civil Rule 77(k) (1) (ii). The court has 

overlooked or misconceived some material facts in. the case. 

Testimony by the Chief of Police on the element of notice was 

obviously an important part of CBY's 'case, he testified twice 

on the airport ride. Simply decid~ng whether the other 

City v '. Alaskan Adventure 
Case lJU-OB-434 CI 
Motion 

EXC.294 
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, ~,v:idence' was 'suffict~l1t =>;1i-r;h'O't.rt:-'coiiij'ioering how the jury may 

have reacted if it was aware of the misleading testimony of 

Chief Nichols would have made a substantial impact on the 

jury's deliberations. Nevertheless, contrary to this court's 

order , AAT need not prove that the outcome would have been 

different had the Chief's testimony not been presented. "The 

rule is an escape valve to protect the fairness and integrity 

of litigation in federal courts. Therefore, the moving party 

does not have to prove that he or she would prevail in a 

retrial in order to secure relief from judgment on the basis 

fraud of an adverse party." 12 Moore's Federal Practice, 

Section 60_43[1) [d) (2009) (quotations and citations omitted) 

Further, there has been sUbstantial new evidence 

developed in the federal action that further undermines the 

testimony of Chief Nichols. These facts are set forth -in AAT 

Opposition to Motion to strike and Motion to Supplement the 

Record, filed the day after the court ent,ered its order ori Ju 

1, 201 1. As noted by AAT in that opposition and-motion, Bria 
~ 

B'arton and E9-die McDonald have also peen deposed, and CBY has 

produced original downloads of the photos taken by Mr. Barton 

The McDonald transcript has not yet been received, but those 

' depositions and the 4 photos have revealed the following: 

City v. Alaskan Adventure 
Case l JU-08-434 CI 
Motion EXC.295 
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--:ff Brian B'!rton testified that Chief Nichols 

downloaded approximately 100 photos directly into his computer 

during Barton's 'interview by Nichols on May 15, 2007. In his 

deposition, Chief Nichols swore that he downloaded only 4 

photos during Barton's ·interview. The default numbers assigned 

by the computer to the 4 Baron photos produced by CBy ' are 

o 

numbers ·15, 16, 17 and 18. The computer record search produced ~ 

by CBY's computer expert Matthew Joy produced no Photos from 

Mr. Barton's camera, let alone 4, 18 or 100. AAT's computer 

expert has advised that the 100 photos should still be on the 

computer if it hasn't been altered. Mr. Joy had nothing to say 

~ 
g 

about this omission; ~ 
2) the 4 Barton photos were downloaded into the CBX 

computer at 11:59 am on May 15, 2007. The transcript of the 

Barton interview, which. supposedly began at ' 11:15 am, sets 

forth the discussion between Chief Nichols and Mr. Barton 

concerning the download of the photos in the early part of the 

interview. The interview supposedly ended at 11:26 a~, a full n 
half hour before the photos were downloaded. Either th~ times 

on the computer are wrong or Chief Nichols' testimony is wrong; 

3). Sgt. Cox testified that he was picked up at the 

airport by Chief Nichols. His plane arrived at the gate at 

11:57 am and it is approximately 5-8 minute ride to return to 

City v. Alaskan Adventure 
Case IJU-08-434 eI 
Motion 

Plge30f7 EXC.296 
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~ne .. police sta·tion .;:rcF'wbLild have been impassibl'e'fi;lr t:hi'ef 

NichQls tC).d{).\~nload the photos at ll ; 5.9 am when h-$ 101alS .at t,h¢ 

· -iI;i1:};iQr"t :CXJ.piCilk ~p ~$.gt" C,Qx. Ag:ain, t.her~ :ls at) o;Qv.l,ous. 

inG\!1n:sis,-t'(;inp~Jil.er:weefi the phyS'icalsvictence an-':ic Ch·:lefNic,:hQ'lsj 

· tE;l~t.iIOOnY;' 

· dr.iV~s/ but MT' 'nil's' 'j\q,t, $0. the statem~nt;s oLCtiY.;S ~~per.i 

· :~i!lt; t,h~W' JCi':j h;;l1'l'·e i-J6t been test-ed or j;'c;il'\fion.ed .Py AA'f"Iii, :co1I\put.e 

bez'C'),re Kinj]o~l;.ly !3r:I:e::r f be,It later said h-e. did not r.'eltI~$i=t: ·the 

OI:".t\:e:;J;" Q::t; itrte'l;'v:Le1Ui. l:Ui>,Wever, he does re\T\elJlb$.X that it. wais; l:~ 

whi(Olh' "s:l1ll[ al;r.ql;ta~: t~ tW{J mi.iiut:e;a oetw:e.M the. end Q,jf M's. 

~re;:fr; s fiat- 'irtt.erv·ie1o/· ,and the a.tarte'£ tj:J.e :s~,Cl:lm.l :l;l);t;e;~.Mi'W 

, .is' il1<':on~i,1J,tent· ",itb- ttp;~: tl'i~tJ:tnony .M~. :Har,ton a .lso te'liMfil 

tJl.!!t: he obse·t~d .Ns· .. BY-J.tir .on the phone. mci'kirr.g' C'al).'Il' t:,.e:tQ~' $J 

· was int·erv·iewed.. Tht,s statMle:nt is con.si~t.e:nt iOJ:J.t.1i t'he CBT' . . 

., 

phone 'records a:nd MT" s a nd aS5e:rztions 9f t~ q~~ of,· the: 

int-erv-ie\';1;" bl,lt ill'COnsis,!;,ent wi til th¢, :ilif·brmat1..oti; ·\!!ont.a:.ined . . ;tl 
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.6) 'Mr ~ . McDQ.n?-1:d:-::-te'S'tified in his very -recent 

deposition that his interview was recorded by Alaska State 

Trooper Robert Cox. He also testified that CBY's counsel 

called him before his deposition and told him that that Cox's 

recording device did not have batteries in it during the time 

of his interview; and 

7) Mr. McDonald testified when he arrived at the 

Yakutat police station that he saw Brian Barton standing 

outside smoking a cigarette. He learned that Brian Bartori had 

C!.lready been interviewed by' Chief Nichols. Upon entering the ; 

front door to the police station, he witnessed Kimberly Byler 

still being interviewed by Chief Nichols through the glass wall ID 

of his '. office. This is inconsistent with Chief Nichols' U 
testimony and the interview transcripts. 

CBY sought and obtained permission to supplement the D 
record with the testimony of Sergeant Cox. AAT seeks the 

opportunity to do the same with the recent testimony from the 

other witnesses. 

It is obvious that the evidence on the subject is 

still being developed. Chief Nichols' 'testimony was vitally 

important to CBY's case, but more than that, the jury was 

·allowed to believe that his testimony was accurate, when it wal 

any'thing but. He testified at trial that he gave Ms . Byler a 

City v. Alaskan Adventure 
Case lJU-08-434 CI 
Motion 

Pa2e50f7 
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.f'.~~e at, 11: 30 am. ::::'::Not until the 'telephone - records' were 

produced in the federal action months later that revealed tt 

Ms. Byler was still at the police station did CBY's new stor 

emerge. CBY had no explanation for the obvious inconsistenc 

between the newly produced phone records and Chief Nichols' 

testimony until they claimed for the first time in their 

opposition that the ride happened well after noon. Of coure 

that new time frame runs contrary to the other facts of the 

case, including the testimony of Sergeant Cox, Mr. Barton an 

Mr. McDonald and the declaration of Ms. Girdwood. The jury 

would have looked at CBY's claims in a very different light 

it known the truth. 

This is much more than an inconsequential event. 

only direct evidence CBY was ·able to muster to show notice t 

AAT was fabricated. This has now been es.tablished beyond 

question by the new evidence revealed in the federal case. 

Chief Nichols' testimony about a conversation and ride t hat 

never happened is not a mere matter of imperfect recollect!c 

Coming as it did from a police chief, one whose credibility 

carried with it a heavy presumption of veracity, it surely 

received undue, and in hindsight, inappropriate weight fro~ 

jury.' This was not a fair trial, and that is the point of 

Civil Rule 60 . 

City v. Alaskan Adventure 
Case lJU-08-434 CI 
Motion EXC.299 
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AAT moves £h~ _ ¢Gl\J.'rt _ fClI re<;:onsideration. It seeks 

the chance to do furt;;her t;liiScovl:!ry. Tn(!, CBY computers need to 

be ' reviei,led and arialy~e,d J:)yan expert t ,og:et to the bottom of 

, th,e story _ 
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··IN THE · SUPERI01CCbURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU 

The City and Borough of Yakutat, ) 
) 

Plaintiff, ) 
) 

vs. ) 

) 

Alaskan Adventure Tours, Inc., ) 
) 

Defendant. ) 

1-----------------------------------) Case No. lJU-OB-434 CI 
) 

The City and Borough of Yakutat, 

vs. 

Supplemental Complaint 
Plaintiff, 

ABC Leasing, LLC and Kimberly 
Riedel-Byler, a/k/a Kimberly C. 
Riedel , K. Christina Riedel and/or 
Kimberly Byler, 

Supplemental Complaint 
Defendants. 

) 

) 
) 

) 

) 

) 
) 
) 

) 

) 
) 
) 

) 
) 

-----------------------------) 
OPPOSITION TO MOTION FOR ATTORNEY FEES 

Come now Alaskan Adventure Tours, Inc. and 

Kimbe rly Riedel-Byler ("Defendants"), by and through 

counsel, Ingaldson, Maassen & Fitzgerald, P.C., and oppose , 

the motion of the City and Borough of Yakutat ("CBY") for 

attorney fees. 

Defendants have no quarrel with the hours sought 

nor the rate charged by CBY's counsel. Alaska Rule of 
City v.' Alaskan Adventure 
Cas e IJU-08-434 CI 
Opposition 

Page I on 
·EXC.301 
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reasonable fees. CBY s~eks actual fees under Civil Rule 

82(b) (3) (G) for vexatious or bad faith conduct. CBY 

complains about actions taken in the related federal case, 

not by the Defendants, but by the Estate of Jerry Byler, 

and CBY's small size (population 685). This is not 

evidence of vexatious or bad faith conduct by these 

Defendants. 

Despite the fact that the court ruled against the 

Defendants, it is significant to note that the key element 

of the Rule 60 motion, the veracity of the testimony of 

Chief Nichols, was seriously undermined by new evidence. 

Defendants should not be punished for bringing this to the 

court' s attention and seeking relief. 

While the court ultimately disagreed with the 

Defendants regarding the legal import of the evidence, the 

contentions were made in good faith and were based on 

substantial evidence that Chief Nichols' testimony was 

false. The motion was admittedly lengthy, as there was 

much e vidence to be presented to the court to support 

Defendants ' arguments, but" was not made for the purposes 

imputed to Defendants by CBY. Defendants sought the 

opportunity to obtain a new trial where the jury could hear 

City v. Alaskan Adventure 
Case lJU-08-434 CI 
Opposition 
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··"·the rest of the story,!.'..cand ··whi1e disappointed with the 

result, that was the only aim of Defendants' motion. 

Dated at Anchorage, Alaska June 15, 2011. 

INGALDSON, MAASSEN & 
FITZGERALD, P.C. 
Attorneys for Defendants 

BY:~q~~~=::;:;=-_ 
gerald 

CERTl:I!'l:CA!lE OF SERVJ:CE 

The unders igned hereb~~rtifies that on 
the 1:5 day of _ U-!'1'" _, 
2011 ' a copy of the foregoing was 
sent to t he followin.q via: 

( ~U.S. Mail, First Class, Postage Prepaid 
( I Hand-Delivery 
( LV"Fa>: to 278-0877 
( J Federal Express 

Ms. Sara E. Heideman, Attorney 
James T. Brennan, Esquire 
Hedland, Brennan & Heideman r PC 
1227 West Ninth Avenue, Suite 300 
Anchorage, AK 99501 

-& ~ '~o'c. ',}1I~'~2"'· ,If;+O;;:O~3~,:-:p:Cl;-e-a-d'"'i-nq \Opp to Htn fo r Fees. doc 

City v. Alaskan Adventure 
Case lJU-,:8-434 (:1 
OppositL·n 
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IN THE DlSmCT COURT FOR THE STAft OF ALASKA 

FIRST JUDlCIAL OlSTJUCT AT JUNEAU 

The City and Borough of Yakutat, 

Plaintiff, 
vs. 

Alaskan AdventuRI Tours, lno., 

Defend,Dt. 

The City and Borough of Yakutat, 

Supplemental Complaint l'laintitt, 
V$. 

ABC WRing, LLC and Kilnberly lUedcl
Byler, aIkIa ~ly C. Riedel, 1(. 
Christina Riedel and/or Kimberly Byler, 

) 
) 
) 
) 
) 
) 
) 
) 

} 
) 
) 
) 
) 
) 
) 
) 
) 

. 
~'" $lfi1l1kmentalCompjAint nemndan$li, -- , ~ 

Case No: lJU-08·434 Cl 
IF~\?¥W . or. 'S[Q) ~ r.l 

Ingai . RECEIVED . .~ tJ 
dson, Maassen & Fi~emrd. PC . . . 

JtII 2 8 2011 i 
File No.~oYL/:3. Cal:_ 
Approved for File: . . - --

R . ... 

CDY'S oPPOSmON TO MOTION FORRECONSJDERATION 

The trial court I!i'd not overlook or misconccivo material facts, IIIId reconsidetat ID 
should be denied. 

AA T had Itself suggested and C011tinues to suggest. that cay Police Chief NiCD E 
teStimony was a Cl'IIIlial elcment or ''missins link" in CBY's disproving !.AT's dcfcnst ~ 

fraudulent conveyance, that AAT had .allegedly W:ked any awareness of COY's tax cil 

1udge Collln:i. who presided at the jmy trial. COlT8Ctly referenced ttilmcrol1ll' ( ~ 
correspondence with the Bylcm and other "direcf' cvi4enoo of AAT's awaroness- CE ~ 

attolJll)~S testimony as to a telephone convezsation with Darren Byler conceming the '1 i 

owcc:l by MT, supported by MT's own telephone billing rccotds doollJ%1entjng Mr. B) 

oal1 to h~. 

CBY's Opposition to MOtion 
For Reconsidcnl1ion 

,Exe. 304 



0 
[J '" 

u 
n 

~ 

m 

I 
I 
i 
I 
I 
I 
I 
I 
I 
I 
~ 

I 
I 

..... ~.-••.•• ----.-.- - •. ,-.- .•• • -.".",. -.." _~·_ •. _r._ .. . _ ...• __ ....., ... _ .. '.., ....... _ •. • 
. ... . •• ' " " '" .,..,. ........ .-r ... . . ..... '" ..... _ _ ., . __ • __ • • __________ _ • • 

" ,Wl,.28'-2011 TIlU 01: 58PKIlEDLAND BREHN1Uf lt£JIlEIIAN 
'~:':-': ~~. - . ' 

FAX NO. 007279 5528 P. 03/21 
- .-. -,--.-. -. " •.. 

Most Important1y, relicf from II judgment under Rule 60(b)(3) for alleged "fraud 01 

miscondUQ(", including alleged perjury, is granted only where it is w:OInollStrated by olear an, 
convincing evidence 1!Iat the innocent party was thereby JlTCVCllted .from "fully and fairl: 

presenting his or her caso". Moore's Fcderal Practice (3n1 Ed. 2003) at §60.43 [11[0], p .60·132 

:As Judgo Collins' June 1 Order points out, the Bylers were fully aware of the substance ot'Chie 

Nichol's testimony many months before trial; in fact, his affidavit as to his oonvcrSldion wit 

KImberly Byler regardins CBY taxes owed by AAT was filed 10 months before trial. As tl 

Order states, " tlie· factual questions AA T now raises, one full year after a "jury verdict BI 

judgment, oould have been examilled in discovery or at trial. Mooro's Federal Practice, I! 

notes that 

fllhe very purpose of a trial is to test the truthfulness of testimony 
And otlter evidence proftered by the parties. Examining the 
possibility that testimony is pCljurious is one of the principal 
functions of cross-examination .... 'I'b.eretore."once the trial process 
has been completed. the resulting judgment should be given as 
much finality as possible (citation omited.] Rule 6O(b) should not 
reward the lazy litigant who did not adequately inwstigatc bls or 
her case, or who did not vigorously cross-examine a witness. 

Therefore. when the claim of petiury lit trial is rmed under 
Rule 60(b )(3), reUef is granted only When it is Blso shown that the 
pCljury at trial lIomchov.r prevented the Innocent party from fully 
and 1airJy ptcsenting. his or her casc. Reliefbas been denied in cases 
in which the moving party had ample opportunity to uncover the 
alleged fraud or perjury at trial through cross-examination. 

Lack of such a showing by AAT was the central basis for the Order denying reconsideration; 

nci1her AA T's motion for relief from judBIDent nor its molion tor reconsicletation c 

ad~scs tbis point. 

Instead, AA T adVIUlCCS a bevy of shoestring factual assertions based upon cv!den 

could have discovered and advanced at trial. along with its currenl compiracy thcQJ 

arguments. 111<=18 supply no basis fur concluding . that an experieacCd senior police 01 

CBY's Opposition to Motion 
For Reconsideration 

Page 2 
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[ 
recklessly jeopardized hIs career by committing perjury or altering evidence. AAT's .speculative 

E and erroneous argwneots are largely based upon diScovery llIost recently pcrlonncd by tbe 

E$tc of Jeny Byler, in a wrongful death action In. federal court in whiGb AAT is the nominal .~ 

defundanl, worldng coopemtivc!y with the plaintiff Estate which pursued cllsc:avery of the 

alleged ·'fraud". AA T' 8 new "evidence" is addtesscd lIS follows: 

(I) All_on: Batton testified that CbiefNiebols downloaded 100 of his phptos. b, 

I Nichols said he downloaded only 4 pboios. In filet, BlU'tOn testified that there WIII1I probably I 

least 100 photos In his camera but that he did not know how many piCtures Chief Nicho' ~ 

downloaded; his recollection was tIuIt the Chief just piekcd out certain pictures, and that he WI 

mainly uiterested only in the pictures of the boats. Sec cXCCIpt frolll Brian Barton dcpositi. i 
dated May 17, 2011 pp. 39-40, Eicl-Jbit 1 hereto. 

Allegation: The Barton I!!ts:Mew WdM a half hour before his photos Wl ~ (2) 

downloaded onto the CBY COJ!llluter. though the jnteryjew tram!cript indieaf£§ the photos WI 

downloaded during the interview. Not true. Tho transcript shows that Barton disc\lSscd the b 

pictures with the Chief during the interview and offered to take the Gbip out of his c:amera 

that he Chief could download the piotures, but that the downloading was not dope during 

Interview;' in fact the pi~ were downloaded after completion of the recorded interview . . 
. 

ID 

~ 

m 
aJmgon: CbiefNichols could DOt have Wc!red up SCJl!cant Cox at the e.imc ~ 

be was downloading photos at ! 1:59 8,m. Sergeant Colt'S flight arrived in Yakutat lit 1 

(3) 

a.m., but he did not sec Chief NiOhois until he met him in the airport parking lot somct!lnc I 

This Is not incOllSistcnt with the Chief downloading a few photOs at the police station at I 

a.m. and then traveling 5 tninutes to the airport to piek up Sergeant Col(. m 
(4) Allegation: M T Could not rebut caY's IT C9I!!rl!ctor Matthew loy's 8I!l ID 

I Sec Exhibit 2 hereto. which was Exhibit 4 to defendant's April 7,2011 RAoply Memorandum. 
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deroonstrati!\!!, the audio reoordjngs were not !!.Iterec:!. be£p"S8 MT did not have access to 

CBY's bard dlyes. In the ~dcrallICtion, Magistrate Roberts 'found to be "credible" Mr. Joy's 

thorough and detailed analysis filling out any assertions that the audio files had been altered 0: 

edited; he alllO found that CBY's unwillingness to turn over ori8inal polioe computer liard d,rive 

to AAT. without certain protective safeguards in place. was justified.2 Magistrate Rober1 

ftutIwr found, in advance of ll11fgc Collins' m1ing, that "".there Is littlc oluince tho plaintiff i 

the State case will :find evidence that ChIef Nichols eith~ altered the audio recordings , 

peljured himself ••• ~ '" 

(S) Allegation; Barton testified that it was 15-20 ll!inutes after they arrj.yed.at f 

police station before Ms. Byler was jntervicwe4. jru;on.<dstem wjth, the timcllne of the jnteryi, 

tnlnscrillt. In fact, the Interview transcripts show a 4 minute gap between the end of the fi 

recording and the start of second. and the audio recording demonstrateS that the first ICCQrd 
. " 

continued recording fnr many minutes after the Chief actually complC)ed his 'conversatton v 

Ms. Byler upon her arrival at the station. Barton's Initial testimony regarding thO timc gap . 

"not very long". "probably 5 to 10 minutes",4 easily conaistcnt with the gap betwee!lll'riVl 

the station In the first recording and CQJnmencement of the second interview, at the Slalion. 

(6) Allegatiop; MacDogald testific4 that hlsjntpryj\lW by !he trooper wis reooJ 

but no rccordiDg exists, True; CB Y also wanted the rcootding, but State Trooper Cox test 

that his rcoorder did not have batteries at the time. CBY was not l'CIIpIlnsiblc for Ibis. 

CJ) AJ!fl!Jatioll: MAAIloDal4 testified that he saW K'm!v!rlv Bvler still 1 

'See excerpt from United StatoaDI~ictOrderdatcd May31,2011, in 1lst&te0(JmyL, Byiery. 
MaWn 1&.4 .... lId A! .. lcan Adventure Tours, Inc .. Case 'No. 3:10.cv-OOOSS-HlUI-JOR. ~iblt: 
hereto. Cay fiamlshed full copies of the audio files on <:omputers to Darren Byler'. COUJI5eI, authoI 
insrpection ofdlo eotlre hard drive, but would not turD over possession of arigjnals ofhard drives, \I 
containoci sensitive infonnation lIlb'Udlng odler open police cases andjuveniles. -
'Id.,atp.to 
4 Barton deposition transcript. Bxltibit 1 hereto lit pAS. 
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Interyjewed by ChlefNi!!hnls when he arrived at the station in tho afternoon. MaoDonald's 2011 

U deposition testimony to this Cffect was completely discredited by his prior testimony at the 

1uneau jury trial in February, 2010, in which, according to defendant's own tt'IlIISCript, U 
MacDonald testified that Kimberly 13yler was interviewed by the State Trooper only, and not bl 

ChiofNicbols, who MacDonald did not even sec in the inCetviCIW room; MacDonald verified B ~ 

trial that he knew the cIlffercnoe between the State Trooper and CBY pollee uniforms.' 

There is no "c1cu and convincing" cvidcnoe of fraud and misconduct; Ihc:lc is n m 
showlng that defendant was dDprived. of an opportunity to fully and fidrly prosent its caso 10 tt D 
jury, and dt"flmdant's latest round. of spcoulalions is too little. too late. Re4:onsideratlon shou 

bedcnied. 

DATIID at Anchorage, AlBS\ca this 2S1b day ofJuly, 2011. 

CERTIFICATE OF SERVlCB 
r limeby ccrtiCy tb6t Olllbia 28'" clay 
oUwx,201l acopyorlbofb~ 
was served via l'aooimilo • .. . 

ABA No. 76 

STransgriptof~timonyofRdwanl MacOcmald of February 9, 201li, atp.B, &bibit4 hereto. 
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IN TIlE SUPERIOR COURT FOR TIlE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU 

THE CITY AND BOROUGH OF Y AKUT AT, 

Plaintifit s), 

vs. SEP 6~0I1 
ALASKA ADVENTURE TOURS, INC., 

Defendant(s). 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

File No.20lfLf-.3 Oal'=--__ 

mE CITY AND BOROUGH OF YAKUTAT, 

Supplemental Complaint Plaintiff, 

vs. 

ABC Leasing, LLC and KIMBERlY RIEDEL
BYLER, aka KIMBERLY C. RIEDEL, 
K. CHRISTINA RIEDEL AND/OR 
KIMBERLY BYLER, 

Supplemental Complaint Defendant 

Case No. lJU-OB-4J4 Cl 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Approved for Fne: ___ _ 

ORDER DENYING RECONSIDERATION 

This matter came before the cOurt on Alaska Adventure Tours; Inc.'s (AAT) motion for 

reconsideration under Civil Rule 77(k). AA T asserts that Judge Collins "overlooked some material 

facts" in denying AA T's motion for relief from the jury verdict pursuant to Civil Rule 60(b)(3), 

fraud, 

Summary judgment was granted in this case on December 2, 200S. A judgment foreclosing 

the tax lien on AArs property was ordered. In February of2010 a jury trial was held. The City 

Yakutat v. Alaska.Adventure Tau," 
Cue No. IJU.Q8-34 CI 
Order Denying Reconsideration Pagc.l ofl 

EXC_309 



and Borough of Yakutat (CBY) alleged Alaska Adventure Tours, Inc. (AAT) had engaged in 

fraudulent conveyances to avoid the judgmen~ The jury fuund for CBY. 

On May 18, 20 I 0, A TT filed a Civil Rule (;O(b) motion seeking relief from the judgment. 

Judge Collins ruled on June 1,2010, making findings that the al1egarlons of AAT were not a 

"crucial element" or "missing link," when viewed in the light of all the evidence presented at trial. 

Judge Collins's findings support the conclusion that AA T failed to meet the burden of establishing 

by clear and convincing evidence that the verdict was obtained through fraud. 

The motion for reconsideration is 110'\ attempt to bolster the Civil Rule 60(b) motion with 

more assertions by AA T. It fails to set forth with specificity what material fact the court.overlooked 

in the evidence that was presented in support of the Civil Rule 60(b) motion. AA T continues to 

assert that because they now have further information to' conduct cross examination of a trial 

witness, it constitutes a fraudulent verdict As Judge Collins found, the new material for cross 

examination of Chief Nichols does not come close to clear WId convincing evidence of fraud when 

viewed through the lens of the other overwhelming'evidence of AAT's actual notice of the CBY 

lien, which was presented at trial. 

This court has considered the motion for reconsideration WId denies it on two grounds: 

(1) It is denied procedurally in that it seeks to augment argwnents which relate' to the 

already ruled on Civil Rule 6O(b) motion and reconsideration is "not to be used as a means to seek 

an extension oftirne fur the presentation of additional evidence on the merits of the claim." Neal & 

Co .. v. Association o/Village Council Presidents, 895 P.2d 501i (Alaska 1995). 

(2) It is denied on the merits in that the undersigned has reviewed this matter, including 

t'Je 6O(b) motion pleadings. The court finds that even if the alleged "new evidence" is considered, 

Yakutat v. Alaska Adventure Tours 
ClUe No. IJU-08-34 CI 
Order Denying Reconsideration Page 2 of3 
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the plaintiff has not established by clear and convincing evidence thilt the verdict was obtained by 

fraud. 

The motion for reconsideration is DENIED . 

. Dated this 3f day of August, 2011, at Fairbanks; Alaska. 

• r·- ..... ......... II mpf ~ ' ''18 fonIgoIng •• dlstlibuced V1-':' 

" " 1 h;k · ,I 
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Yakutat v. Alaska Adventure Tours 
Case No. IJU·OB-34 C[ 
Order Oenying Reconsideration Page 3 of3 

~ 

Exe. 311 



. . 

. ~ .. 

~. '.-'- .. 

IN THE SUPERIOR CO:::URT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU 

THE CITY AND BOROUGH OF YAKUTAT, ) 
) 

Plaintiff(s ). ) 
) 

vs. ) 
) Si:tl 6 2011 

ALASKA ADVENTIJRE TOURS, INC., ) File No. k~'itj·3 u .... __ _ 

) 
Defendant(s). ) 

Approved for Fi!e: ___ _ 

) 
) 

THE CITY AND BOROUGH OF YAKUTAT, ) 
) 

Supplemental Complaint Plaintiff, ) 
) 

vs. ) 
) 

ABC Leasing. LLC and KIMBERL YRIEDEL- ) 
BYLER, aka KIMBERLY C. RIEDEL, ) 
K. CHRISTINA RIEDEL AND/OR ) 
KIMBERLY BYLER, ) 

) 
Supplemental Complaint Defendant. ) 

) 
Case No. lJU-08-434 CI 

ORDER GRANTING ATIORNEY'S FEES 

The City and Borough of Yakutat (CBY) has filed a motion for attorney's f~s as the 

prevailing party to Alaska Adventure Tours, Inc. ' s motion for relieffrornjudgment (Rule 6O(b)(3». 

lbis court finds that CBY is the prevailing party and awards attorney's fees. 

This court fmd.s that it is a very close question as to whether attorney fees higher than Civil 

Rule 82 allows should be awarded to CBY. Under Civil Rule 82(b)(3) this court finds that the 

motion for relief from judgment was complex in that it contained numerous assertions by AAT 

Yakutat v. Alaska Ad~1Ure Tours 
Case No. IJU·08·434 CI 
Order Granting Allorney's Fees Page I of2 
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regarding the evidence. The court furtherlindsihat the claims of AA T are not reasonable given 

Alask8law regarding Civil Rule 60(b) and the evidence presented at trial. The claims AA T made in 

the motion for relief from judgment are the kind made in hindsight by litigants when they lose. 

Litigants may look back at a trial and in hindsight see areas where additional infonnation, sought 

out and found after the trial, might have been relevant. However, under Alaska law the late sought 

infonnation must rise to a high standard to constitute fraud such that a jury verdict will be 

overturned. AA T's assertions should have been measured against Alaska law in deciding to bring 

the motion. Certainly AA T has the right to bring the motion for relief from judgment but, in doing 

so they run the risk that Rule 82 variations will be applied when the reasonableness of the claim is 

considered. 

CBY incurred attorney's fees of $8,695.50 in opposing AAT's motion for relief from 

judgment. Application of Rule 82(b)(2) would grant 20 percent or $1,739.10. This court finds, 

given the above mctors, that an enhanced attorney fee award of 50 percent is appropriate in this 

matter. Therefore, 

IT IS HEREBY ORDERED that CBY is awarded attorney's fees 0[$4,347.75. 

Dated this -3.l day of August, 2011, at Fairbanks, Alaska. 

Yakutat v. AI.sk. Adventure Tours 
Case No. JlU~8-4J4 CI 
Order Omnting Attomey~s Fees 
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A 

Q 
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Q 

A 

Q 

A 
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And whose investigaTion -was that? 

We did a prel,iminary investigation due to the, fact 'that 

the Alaska State Troopers are n ot stationed in Yakutat. 

They were coming in from Juneau. That plane did not 

arrive until around noon. Ms. Bylers and the body 

arrived in Yakutat prior to the troopers so we did a 

preliminary investigation on behalf of the troopers; 

And by we, you mean who? 

Yakutat Department of Public Safety . 

All right. And what did that investigation consist of, 

your participation in it? 

We -- I interviewed Ms. Bylers and then interviewed an 

employee of the company who was an assistant guide and 

then also we are t he ones that actually prepared the 

the transportation of Jerry Bylers' body out to the , 

airport. 

Where did your interview of Kimberly Byler occur? 

That happened at the Yakutat Department of Public Safety . 

And how did she get there? 

I had picked her up at Yakutat Coastal and gave her a 

ride into the station. 

What is Yakutat Coastal? 

It's an airlines. They're a small airlines. 

All right. And so you interviewed her at your station,? 

At the station, yes, I did . 
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A·I I rignt . And whaLhappened after the in -- your . 

interview was completed? 

After the interview, Ms. Bylers wanted to go out to the 

ai.rport because -- to make arrangements to have the body 

transported of the deceas'ed so I gave her a ride out to 

the airport. 

In the police car? 

Yes, I did. 

All right. Did you have occasion to have any 

conversation .with her during that ride back to the 

airport? 

Yes, I did. 

And was there any time during that conversation that the 

subject of Yakutat sales taxes and her company, Alaskan 

Adventure Tours, came up? 

Yes, it did. 

How did that subject come up? 

Ms. Byers was upset due to the fact that -- she made 

comments about the people of Yakutat not liking them or 

their business and at which time when that conversation 

came up, I mentioned the thing about the sales .tax owed. 

And what was it that you mentioned? 

I asked Ms. Bylers at that time about the sales tax that 

they owed the City and Borough .of Yakutat . 

And what was her response? 
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. . ,· ··:A' ::::· Her response was they were -- they weren't responsible to 

pay that and, if necessary, the City could sue them. 

Q I'm sorry, that last part was what? 

A And the City could sue them. 

Q. All right. She indicated that the City could sue them 

under what circumstances? 

A For the sales tax. 

Q All right. And, by her res were you able to determine 

whether she seemed surprised at all when you ·indicated 

that. let me re-state that question. Was she surprised 

when you brought the subject up of sales taxes? 

MR. FITZGERALD: Objection, this is s·peculation, 

foundation. 

THE COURT: You can describe her demeanor, in .other words, 

what she looked like. 

A 

Q 

A 

Q 

A 

Sure. Normal -- I mean, when I mentioned that, there 

wasn't a thing of surprise or or -- or denial or 

anything like that or her facial features, body just kind 

of took the comment and and went on with it. 

And I were you aware at the time that AAT owed sales 

taxes to the borough? 

Yes, I was. 

How were you aware of that? 

I had conversations with the city manager, Frank Ryman, 

about that. 
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Yeah. 

Okay . 

Mis -- Mr . Brennan informed me that - - that that was 

given to you. 

Okay. And this is the death investigation report that 

was conducted on May 15th? 

Yes, that's correct. 

Okay. And there is references with regard to tapes, 

taped interviews of Ms. Byler and other folks? 

That's correct. 

Okay . . And were you told at all with regard to a request 

for the tape? 

.Regarding the tapes? No. The report, I was told. 

And did .you bring the tapes? 

Do -- yes, I have a copy on a CD, yes . 

Okay. And those you brought with you today? 

Yes, that's correct. 

Okay. The -- and you prepared a report on May 15th, is 

that right? 

That is correct. 

And when was the report actually prepared? There -- the 

events that are described in the report are May 14th and 

May 15th but when was the report actually ..... 

Oh, it would have been shortly done the same day , either 
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I the 15tljor 16th...,.gieven=cthe circumstance s involved . 

2 Q Okay. And if the=e's a date i ndicated down at the bottom 

3 of May 16th, ' 07, that would serve to reflect that that 

4 was the date of t he ... . . 

5 A That could be the day at the -- the time where the report 

6 was finally done. That doesn't mean that -- you can have 

7 a draft report and· start on the report but when you're 

8 actually going to go through the report, you' ll see a 

9 date on there when it's finally done. 

10 Q NOW , in your report, you indicated that you picked up Ms. 

11 Byler at the Yakut at Coastal, is that right? 

12 A That's correct. 

13 Q And you indicated that you -- while the transport was 

14 occurring, that you interviewed Ms. Byler and you taped 

15 that interview . 

16 A It was not an -- an -- sensitive interview. It was a 

17 contact but, yes, during the transport from the station 

18 to that, there was discussion between Ms. Byler and I . 

19 Q That was taped? 

20 A That was taped. 

21 Q Okay. And then you conducted an interview with her at 

22 the station? 

23 A That is correct. 

24 Q And that was taped as well? 

25 A That i s correct. 

~ 
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And that' s what ~i-Ou~~b:rought:,"fhe: . . . . 

That ' s -- that's what's on the CO, yes . 

Okay. And then you conducted a tape of a gentleman by 

the name of Brian Luke Barton? 

Yes . 

Okay. And that ~laS your understanding with regard to 

Brian Luke Barton's relationship with AAT or the Bylers? 

He was -- he was an assistant guide with the company. 

In your direct examination, you indicated that there was 

actually two employees who were flown in. Who was the 

other employee? 

I don't recall the name of that employee. I'm sorry. 

Okay. 

It was -- actually, I think there was also a female too. 

Okay. 

There was -- there was another male and another female 

that both worked for Ms. Bylers. 

That came to the station? 

Later on, they came to the station, yeah, but at that 

time, Ms. Bylers, I gave her a ride and Officer Gordon, I 

believe, gave Brian a ride -- Brian. 

I'm sorry? 

Brian. The assistant guide . 

Mr. Barton? 

Mr. Barton. 
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1 Q Okay. .!\nd the e~o~·. empleyeeswere_ -- they're -- yeu 

2 teek seme phetecepies, did yeu net? 

3 A There's phetecepies ef their driver's licenses. 

4 Q Okay. And these ether twO' individuals are Pamela 

5 Girdweed, is that right? 

6 A That seunds familiar. 

7 Q Okay. And the -- these are cepies ef the driver's 

B licenses in yeur pel ice repert? 

9 A Yes. 

10 Q Okay. Or in death investigatien repert? 

11 A Or death investigatien, yes. 

12 Q Sure.. And Pamela Girdweed, what was yeur understanding 

13 with regarding to' Ms. Girdweed? 

14 A I den ' t knew, I did net interview Ms. Girdweed. 

15 Q Okay. And hew abeut -- how is it that yeu get the 

16 license then er a phetecepy ef the Ii ..... 

17 A Because they were there and the Alaska State Treepers 

IB were geing to' come eut and I -- I weuld assume that if 

19 yeu refer to' the Alaska State Treepers investigatien, ~ 

20 yeu'll see that they interviewed these individuals. We 

21 did net. 

22 Q And then there was another individual by the name ef 

23 Edward James McDonald? 

24 A I believe sO' . 

25 Q Okay. And that was anether empleyee, is that right? 
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Q And you indicated that after you interviewed Ms. Byler 

and Mr. Barton, you then transported Ms . Byler to the 

airport? 

A Back out to Alaska Airlines, yes . 

Q Okay. And Mr. Ba rton went with you, didn 't he? 

A No, he did not. 

Q Okay. Whe re did Mr. Barton go? 

A I'm not sure . He wa s n't with me when I transported Ms. 

Bylers at -- back out to the airport . 

Q Okay. With regard to and you'd submitted a -- an 

affidavit, as we made some reference, dated March 27, 

2009, right? 

A That is correct . 

Q And you indicated that you had had a conversation with 

Ms. Riedel- Byler back from the station to the airport . 

A That is correct . 

Q And that's the one you've described here today about the 

-- where there was some discussion about taxes, is that 

right? 

A That is correct. 

Q Okay. And that wasn't taped, was it? 

A No, it no, it wasn't. That was not taped, no, it 

wasn't. 

Q Okay. And why wasn't that one taped versus the one --
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-the transport -. to::£ lie=skt:iouuas well as the station? 

The reason was is when you make first contact with Ms. 

Bylers, there's going to possibly be some some 

information that she was going to give me or we're going 

to discuss which I feel is very important. That was a 

contact tape which you look at the report, it 'll say a 

contact tape. When we go back to the station, we conduct 

the formal interview of Ms. Bylers whiCh needs to be 

recorded and so on. Then I conducted a -- a taped 

interview with Mr. Barton which needed to be a recording. 

At that time, the interview's over, the investigation's 

over, it's the Alaska state Troopers. So there's really 

no need for me to tape my conversation or -- or my 

contact with Ms. Bylers back to the airport for her to 

make arrangements for the transport of -- of Jerry Lee 

Bylers and that is why I did not tape record that. 

Well, when you first picked her up at Yakutat Coastal, 

she was emotional, was she not? 

·She was emotional, yes. 

Okay. And you've described that particular contact in 

the report that is provided, right? 

That is correct . 

And there isn't anything in your -- it ' s fair to say and 

I'm happy to provide you a copy of your report. There's 

nothing in your report about any conversation with Ms. 

EXC.322 
-lOa':' 

u 
u 
~ 

~ 

~ 

~ 
1\ 
IJ 

~ 

~ 

~ 

~ 



0 
U l 

. - 1 

~ 2 

U 3 

4 

~ , 5 

~ 
6 

7 

I 8 

9 

! 10 

i 
11 

12 

m 13 

14 

~ 15 

I 16 

17 

I 18 

I 
19 

20 

I 21 

22 

I 23 

i 
24 

25 

I 
I 

._-- . __ ._- -----

A No, there's not. 

Q And so the first time that there's any indication with 

regard to this conversation that you had with Ms. Byler 

is March 27, 2009? 

A Yes. 

Q And that would have been what, something - - almost two 

years after the incident? 

A That is correct. 

Q And with regard to that transport, sir, isn't it true 

that Mr. McDonald, Eddie McDonald, actually gave Ms. 

Byler a ride to -- first of all, he had a rented van and 

took them to a bed and breakfast? 

A I don't -- I don't know an Eddie McDonald. 

Q Well, I thought you did, sir, because you took a 

photograph of ..... 

A Yeah, they took copies at the station. I never talked 

with Mr. McDonald. 

Q Okay. Well, you have a copy of his license, correct? 

A That is correct. 

Q Okay. And did you take that photo or did somebody else? 

A It had to be somebody else. 

Q Well, isn't it true, sir, that Mr. McDonald rented a van, 

took Ms. Byler and the other two employees to a bed and 

breakfast and then droPEed her off at the airport? Isn't 
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that the "way it ~iapp"ened? ---- -

A That is not cor~eci : " 

Q You agree though, sir, that t his conversation that you 

say happened with Ms. Byler on the way back to the 

airport was never recorded in your death investigation 

report, is that right? 

A That is correct, is was not recorded. 

Q And your death investigation report was prepared on or 

about May 16, 2007, right? 

A That is correct . 

Q So it would have been prepared after this conversation 

you say occurred between you and Ms. syler on the way 

back to the airport ? 

A The final version of that report would have been done 

about that time , yes, that's correct . 

Q I' ve got no further questions. 

THE COURT: Any redirect? 

MR . BRENNAN: Just a few, Mr. Nichols. 

JOHN S. NICHOLS 

testified as follows on: 

REDIRECT EXAMINATION 

BY MR. BRENNAN: 

Q Chief Nichols, you were asked about whether you had a 

conversation with Mr . Ryman. Did you have a conversation 

with Mr. Ryman following your interview or your 
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bank ..... 

A Mm-hmm. 

Q ..... you withdrew all the money and then you say you paid 

the bills yourself? 

A Well, yeah, I was going to -- I withdrew it in November 

but December rolled around and there was a bunch of bills 

so I paid them. This -- this company had huge bills.' I 

don't know if you've looked at what our repair or our 

fuel or food -- grocery but it's got big bills . 

Q When did you set up ABC Leasing, LLC and Alaskan Leader 

Tours, LLC? 

A November 16th, 2007 is when I met with Frank Nosek to 

talk about opening up Alaskan Leader tours and -- and 

that's when Frank discussed with me the appropriate way 

-- way -- business models to use and he had told me that. 

when I had set up Alaskan Adventure Tours, I had set it 

up not according to the standard business model and 

that's when he suggested opening up ABC as a holding 

company and Alaskan Leader Tours as my bear viewing 

company. 

Q And the business plan he was proposing to you anticipated 

that AAT would transfer assets directly to ABC Leasing 

instead of through you individually, correct? 

A No, that ' s not correct. 

Q Have you reviewed the business plan which, apparently, 
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The intent was to get out of bear hunting becau -- I 

couldn't use Alaskan Adventure Tours' name for anything 

but bear hunting. It was so tied to bear hunting and I 

wanted to go into bear viewing and eco touris·m. That 

that's what happened. 

Was the intent also to get out from under threatened 

claims against AAT ? 

No, there was no threatening claims . . 1 lost my father

in-law in May. It was ·a terrible, horrible season. It 

was -- it was a terrible loss and life ne·eded to be a lot 

easier. We wanted to do eco sightseeing and bear 

viewing, things that people appreciated. Hunters didn't 

appreciate what they were killing . They were always 

worried about it being big enough or . . •. • 

So it was a voluntary choice to get out of the hunting, 

guiding business? 

Yeah, for me. I -- I didn't want to do that anymore, .I 

wanted a new company that had -- could go into bear 

viewing that wasn't tied ~- you can't do bear viewing 

with a company that's been out killing bears . 

Wasn't there .. .. . 

People wouldn't like it. 

Wasn't there .•.. . 

MR. FITZGERALD: Objection. Judge, can we approach? 

THE COURT: Well, let's take a break. We'l l reconvene at 
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Sometime in December? 

Correct. 

Had you already met with Mr. Nosek by that time? 

Yeah, I met with him on November 16th. 

Was the meeting ~dth Mr. Nosek and the idea to form these 

companies and go in a new direction, was that 

precipitated, motivated in any way whatseever with regard 

te seeing a tax l ien ~~ well, it ceuldn't have been, 

right? 

No, it wasn't mptivated by that. I was already by the 

start .of 2007 season disenchanted with hew everything was 

going and after Jerry's death and and came to . -- to 

finish out the season, I -- I was already started 

playing with different ideas of what can I do, hew can I 

get a different business going, you know, where can I go 

from here because I'm done with this, I don't like it 

anymore, it's not fun. 

But by the time you met with Mr. Nosek, the tax lien 

hadn't even been filed? 
. 

No., it hadn't been filed. I think it was like 

December 20th or something. 

MR. FITZGERALD: No further questions. 

THE COURT: Redire.ct? 

MR. BRENNAN: Thank you. 
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retrieve it, Darren did. 

I want to talk to you a little bit about May 15, 2007 

when you went into the City of Yakutat after Jerry 

Byler's death. 

Okay. 

Did you -- you heard John Nichols's testimony about 

picking you up at the airport? Do you recall that? 

Yes. 

And why don't you tell us from there what happened? 

Picked up at the airport. I was told when we made the 

' the death report to the Coast Guard -- the troopers were 

also notified and was told that a trooper report had to 

be filed on his accidental death and that would occur 

when we got into Yakutat. Got into Yakutat, was met at 

the airport by the, I think, city police. I didn't know 

who they were. Chief Nichols~ I guess, is who I -- he 

identified himself as. Went to the police station. 

Myself, one of the guides, Luke Barton, made the 

interviews. He said we had needed to be interviewed. 

Luke went first is the best of my recollection and then I 

went . My -- it was taped. 

Let me ask you about the taping. Were you aware until 

this trial that you had been taped on the way from the 

airport to the station? 
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No , T had no · ·ide-'! ·"I: .wa~ .. being taped . 

And how did you find that out? 

I found it out here when - - found out that the -- it h ad 

been taped. 

Okay. Were you aware that it ' d been requested and 

produced during the trial? 

Yes. 

And once you were at the station, you were interviewed? 

Correct . 

And you knew you were being recorded at that point? 

Yeah, he asked permission to record me. He says, you 

know, may I ~- may I record this and I said no, go ahead, 

I don't see why not, go ahead. 

And then what happened after that interview? 

Well, after that interview, I waited in the lobby with 

Luke and by that time, Eddie and Pam had arrived and they 

went back and wer e interviewed and I was -- they -- the 

police station let me use their phone to call Juneau to 

make arrangements to have a mortuary receive Jerry's body 

to send it back horne. 

And then after making those arrangements, what happened? 

Well, we all waited together and after everybody was done 

interviewing, Eddie had -- had rented a van, apparently, 

when he carne in so he had a van downsta irs and I offered 

to take everybody to lunch and I took them to lunch and 
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Juneau time and they took me to the airport and that was 

-- that was it, I got .. on a fl·ight for Juneau. 

What airline did you leave on? 

Alaska Airlines . 

Okay. You were here when Chief Nichols testified that he 

had given you a ride to the airport during which there 

had been some conversation between you and he about 

taxes. Do you remember hearing that? 

I heard that . 

And was that truthful or a false testimony? 

It was a lie. 

Is there any doubt in your mind about the events that you 

have described that you were involved in . .. . . 

No, I have ..... 

..... as far as how you got to the airport? 

I have no doubt. I can't understand why he would lie in 

a position of a police officer. 

The fall season, did you receive any mail from Seward 

while you were out in Icy Bay? 

Fall season? We got out there August -- I 'm not sure the 

exact date but we left August 16th, I think, from Seward 

so it had been maybe a day to get down there, day and a 

half, and from that point until we got back to Seward 

November 13th, I didn' t get any mail. 
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And is this 2000-_ ..... ftxhibitA j ·is ··this your 2008 return ?-

Exhibit AA? 

Yes. 

Yes. 

MR. FITZGERALD: Move on AA, Judge. 

THE COURT: Any objection? 

MR. BRENNAN: No. 

THE COURT: AA's admitted. 

(Defendants' exhibit AA admitted) 

And, fina'lly, Ms. Byler, in forming ABC and Alaskan 

Leader Tours, LLC, did the formation of that have 

anything to do with any existing or expectation that you 

had some sales obligation or other liabilities? 

No. I wanted to get away from the hunting. 

With regard to -- there was one liability on the ALASKA 

ADVENTURE, wasn't there? 

Yeah, there was a a -- a note with First ~ational. 

Okay. Besides that, were you aware of any encumbrances 

or liens against any of the vessels? 

No, everything else was clear. 

And with regard to the ALASKA ADVENTURE, that was sold in ' 

February of ' 08? 

Yes. 

And when that was sold, was the .note to First National 

Bank paid off? 
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-BY-MR.- -BRENNAN : 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Chief Nichols, this is Jim Brennan, and you recall 

testifying here in court the other day about the 

circumstances in which you interviewed Kimberly Byler 

while you returned her to the airport following your 

interview at the police station, is that right? 

I do. 

All right. And, sir, do you stand by that testimony? 

Yes, I do. 

When did you pick -- do you -- have you checked your 

records to see what the timing was on May 15, 2007 when 

you picked up Ms. Byler at the airport? 

Yeah, that was at -- that was at 1031 hours. 

10:31 a.m.? 

That is correct. 

All right. And you picked her up at the airport after 

she had flown in from Icy Bay, is that correct? 

That is correct. 

All right. And did you anticipate doing an interview of 

her at that time? 

Yes. 

All right. Were you expecting the Alaska State Trooper 

sergeant to come in sometime that day to continue the 

investigation? 

Yes, Sergeant Cox from the Alaska State Troopers would be 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

.- - --- --- .... _ .... .. - -- -

~~---. - --._-,_ .. - - ------. - , .....• • 
-- - --.~..:..""'--"- :;:. -=-- - • 

flying in on FlW.l:I,t., .. 61- Alaska Airlines . 

And was Sergeant Cox of the troopers in Yakutat at the 

time you picked up Kimberly Byler at the airport? 

No, he was not. 

And what did you do then after you picked up Ms. Byler at 

the airport? 

I transported Ms. Bylers to the Yakutat Department of 

Public Safety. 

All right. And what did you do there? 

I conducted a taped interview with Ms. By1ers. 

When did -- do you have records indicating when that 

interview ended? 

That interview ended at 10:51 hours and it was 

approximately 19 minutes long. 

You say it ended at 10:51? 

I mean, correction, no, it -- correction. Correction, it 

ended at 1110 hours and it was approximately 1951. 

1951 meaning what? 

THE COURT: No, 19 minutes. 

Nineteen minutes long. 

THE COURT: Oh, sorry. 

Nineteen minutes and 51 seconds long so it ended at 11:10 

though, is that correct? 

No, it. .. .. 

All right. And . .... 

EXC.333 
-527-



-. - ._-_. --_.- . 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

20 

21 

22 

23 

24 

25 

A 
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Q 

A 

Q 

A 
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A 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

----- _ ... _-----

No, no, no. Si -,,:>:,.:::l<ih<\l>~-. what happened, I startect::;~'=-~--=--~:-·: ~.' U 
stopped the tape at 11:10 a.m. The interview was 

approximately 19 minutes long. 

Okay. So it ended at 11:10 a.m., is that correct? 

That is correct. 

All right. And what did you do next? 

Shortly after that, I interviewed Brian Barton. 

When did that interview start? 

That interview started at 11:15 and ended at 11:26. 

11: 26 it ended? 

Yup. 

Is that correct? 

That is correct. 

All right. And Mr. Barton, who was he? 

He was an assistant guide with the Bylers ' company. 

All right. And after that interview with Mr. Barton 

ended at 11 : 26, what did you do next? 

Then I gave Ms. Bylers a ride out to the airport . 

How long does it take to drive to the airport? 

From the public safety building, approximately five 

minutes. 

Okay. And was it during that drive that you had your 

conversation with Ms. Byler that you testified to 

regarding taxes? 

That is correct. 
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Q- - Allrigt)t. And d~ctyou deliver Ms. Byler to the airport'? 

A Yes, I did. 

Q All right. Was the deceased ' s body still at the airport? 

A No, it wasn't because that was transported by Officer 

Gordon. 

Q Was -- I 'm sorry, transported . . .. . 

A By Officer Gordon. 

Q Oh. 

A She actually transported the body. 

Q Okay. And had Sergeant Cox of the Alaska State Troopers 

arrived yet at the airport when you delivered Ms. Byler 

back to the airport? 

A Yes, when I was out at the airport, actually, Sergeant 

Cox from Alaska State Troopers had just arrived. 

Q He had just arrived? I'm sorry, we're having trouble 

hearing you. 

A I 'm sorry, had just arrived, yes, in Yakutat. 

Q All right. And did you go back -- where did -- what did 

you do next? 

A Shortly after· that, I -- I returned to the station. I 

returned to town. I can't honestly say if I went 

directly to the station but I left the airport. 

Q Did you at some point go back to the station during that 

day? 

A Yes, I did. 
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Q ·--- -- -Al-l--right. And dici ,you have occasion to see Sergeant Cox 

there? 

A Yes, I did see Sergeant Cox at the station. 

Q So Sergeant Cox of the troopers, was he using your police 

statement -- station to conduct his investigation? 

A Yes, he was. 

Q I'm sorry, your response? 

A Hello? 

MR. BRENNAN: I 've got -a delay here. 

A Yes . 

Q And did you see Ms . Byler at the station again? 

A Yes, I did. 

Q All right. So you had -- let -- just to recap, am I 

correct that you had picked her up at the airport, 

transported her into the station, interviewed her in the 

station and when you were completed with that, 

redelivered her to the airport at which time you saw 

Sergeant Cox of the troopers had arrived and then 

sometime later back at your station, you saw Ms. Byler 

and Sergeant Cox there? 

A Yeah, the only thing changed in that is right after I 

interviewed her, I actually interviewed Brian Barton 

first and then I gave Ms. Bylers a ride out to the 

airport. 

Q Thank you. Other than that, is my summary correct? 
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2 Q A1l right. 

B 3 MR. BRENNAN: No further questions . 

U 
4 

5 

JOHN S. NICHOLS 

testified as follows on: 

B 6 CROSS EXAMINATION 

7 BY MR. FITZGERALD: 

I 8 Q Chief Nichols, this is Kevin Fitzgerald. 

I 
9 

10 

A Yes. 

Q This conversation that you said that YDU had with Ms . 

; 11 Byler on the way back to the airpDrt, this was the Dne 

12 

~ 13 

that isn't in your case report, is that right? 

A That is correct. 

i 14 Q And there's no tape of it, right? 

15 A There's no tape on it, no. 

I 16 Q Even though there's a tape Df your initial contact with 

17 

I 18 

her in the ride to the -- from the airport to the station 

as well as at the station, is that right? 

I 19 A That is correct. 

20 Q Now, you interviewed Mr. Barton? 

I 21 A Yes, I did. 

I 
22 

23 

Q . And you also saw, did you not, Pam Girdwood and Eddie 

McDonald, correct? 

I 24 A I -- I believe I saw them at the station but I can't tell 

25 

I 
you when that was. 
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o 
- -- - --- --- _. -. - . -. . --- ~~~: -:~ : n 

-.. -. ~ .-

,.', .... -. '.~--.... ' _ ..... 
I thought yester~~X::.:¥~u~::festifiedyou weren 't sure --tfiat~::-:~:_:::_ -- U 
you'd ever seen them and couldn't explain why their pho to 

ID's were in the report. 

That -- that's why I said I believe I saw them at the 

station. I wish I could tell you yes for sure but that ' s 

what I'm telling you, I be lieve I may have saw them at 

the station. 

Well, didn't you testify the other day that you couldn't 

explain why their ID's were in your report, right? 

Well, the -- the reason the ID's were in the report is at 

one time, they probably gave them to dispatch or somebody 

made copies of them for the case report but at no time 

did I interview either one of those. 

NO, no, they were interviewed by Trooper Cox, right? 

I -- I believe so. I -- I didn't see him interview them 

so I can ' t testify that they for sure were interviewed by 

him . 

You don't know that? 

I -- I don't know if they were interviewed by him. 

Didn't ... .. 

I did not see it . 

Didn't w.ith regard to the drive to the airport, how 

long a trip is it from the airport? 

It's approximately five minutes . 

And what -- when was the flight that Ms. Byler was going 

EXC.338 

-S3Z-

D 
D 



n 
u
u 
~ 

ID 

m 

I 
i 

I 
I 
I 

I 
~ 

J 

I 

~,?,i5!" 

_. _._ .. ~-~--~~~~ 
- t - --- --. --t o be takIn~i --fr()~~~uta.f'L :WKenwas that going tote-ave? -

2 A If you're talk -- you're talking about the pne that was 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

going to be later that evening? 

Is it your testimony that there was a flight leaving 

later on that evening? 

Ye well, see, Flight 61 is what Sergeant Cox arrived 

on and that -- that arrives maybe between 11:30, you 

know, 12:00 o'clock, depending on the schedule and I 

can't recall what time it arrived at but the -- the later 

flight leaves Yakutat -- it ' s Flight 61 and it usually 

leaves probably around 5:30 or so _ 

And so you were taking Ms. Byler -- according to you, you 

finished with Ms. Byler at what time? 

Her -- her interview stopped at 1110 hours . 

And Mr. Barton was interviewed thereafter? 

At 1115 hours. 

And when did his finish? 

At 1126. Those CD's that I supplied you have all the 

times and events on them. 

No, no, and I understand that but I also understand that 

some of this report, apparently, is incomplete. So what 

-- you indicated that after 11:26, you transported Ms. 

Byler to what airport? 

It would be the Yakutat airport. 

And your testimony is that you transported her there at 
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wh,,;t-.;about 11: 30:·:f.or~ .. ·a.5:3bp~·n";"~· :fiight? 

A No, I -- I transported her out there so she could make 

arrangements to have the body flown because the body had 

to released there. 

Q Oh, she'd already made those arrangements at the police 

station. Did -- were you there when she did that? 

A No, I was not . 

Q Okay. So is it your testimony then that you transported 

Ms. Byler to the Yakutat airport at about 11 :30 for a 

5:30 or 6:00 o'clock flight? 

A That's the time I transported, yes, somewhere around that 

time, after 11:30. 

Q And that's when the flight leaves, right? 

A No, the -- the fl i ght doesn't leave until like 5:30 or so 

and it's Flight 61. 

Q That was my point. That was my point, the flight doesn't 

leave until something like 5:30, right? 

A That is correct. 

MR. FITZGERALD: No further questions. 

THE COURT: Any redirect? 

MR. BRENNAN: No. 

THE COURT: All right. Thank you, sir . We'll go ahead 

and hang up. 

A All right. Thank you. 

THE COURT: Good-bye. 
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THE COURT: Okay ''---:;''~c-,7:;''. 

MR. BRENNAN: All right. 

MR. FITZGERALD: My objection stands, Judge. 

MR. BRENNAN: All right. So .... . 

THE COURT: Well, I gues s -- well, in essence, what's 

being requested is a supplement to the opposition to your 

motion and . .. . . 

MR. BRENNAN: That's fair enough, Your Honor, and we 

believe that there's good grounds for that. This is a late 

or this is late-arriving evidence that's directly relevant to 

the .... . 

THE COURT: All right. And was the deposition taken in 

direct response to these claims about this time line? 

MR. BRENNAN: The d eposition was taken by the ally of AAT 

in this litigation and ... . . 

THE COURT: The estate of Jerry Byler? 

MR. BRENNAN: Yes, that's correct and we were happy that 

they took the deposition and we participated in it and the 

evidence that came out of that deposition directly relates to 

this motion and should be considered. There ' s no reason not 

to consider it. 

THE COURT: I think it -- it's only fair in that Mr. 

Fitzgerald was not at the deposition that it be -- I think it 

can come in. I think that the entire -- as much as I don't 

want to invite reading more pages rather than less, I think 
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1 t hat, i n, fai];ness, ttle~ entlre :deposition should come in andT- ' .- --~.- ......... --- --. -.. 

2 will give Mr. Fitzgerald the opportunity to file, you know, a 

3 supplemental affidavit to rebut it ... . . 

4 MR. BRENNAN: Fair enough. 

5 THE COURT: ..... and can you scan that to him perhaps as 

6 early as today so that we can have this ready for ... .. 

7 MR. BRENNAN: Yes. 

B THE COURT: ..... you know, the record complete within a 

9 reasonable time? 

10 MR. BRENNAN: Yes. 

u THE COURT: And can you file any -- I guess it would be 

12 supplemental supplemental response to the Cox deposition, Mr. 

13 Fitzgerald, within say a week? 

14 MR . FITZGERALD: Yes, Judge, I 'll file a reply within a 

15 week. 

16 MR . BRENNAN: Just so I can be clear on this ... .. 

17 

1B 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Just so we ' re clear on that, why don't I look 

for a reply then on the no later than the 20th. That's 

actually more than a week. 

MR. BRENNAN: Is Your Honor looking for briefing or a 

reply affidavit? 

THE COURT: I 'm assuming if they want t .o submit it -- I 

don't want more briefing. 

MR. BRENNAN: Okay. 

THE COURT: So I 'm getting sworn testimony from you. I 
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