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Notice of Change in
Terms, Right to Opt Out
and Information Update

These chungas apply o your account ending in the Jast four
niumbers that appear efter your name on the envelopa used
for this malling.

%ﬁ Wa, Citbank ( SmthDakoh) N.A.
are
naucme. semww effective lnra!l h:I‘an peﬁods

that begin on or after Febru The changes will

mﬁ'mm: or nntyou.rreycdve a billing statement.

We have ideniified bel uneofhed'ﬁngesmmard

(listing the tile of the new section). For

regard‘mgltmadmges.%easammu sac-

Iimdywrmw eardagreamamls

enclosed, S imlnfa-manon('applanem'

mthlspandmnmcard mrnentfdl

« APRs. This saction, its subsections and Supplanem

ine any u.srme
APRs may automalically increass to the datault APR il you
do not maka the minimum payment when duJs, go over tha
credit Ains, or make a payment to us that Is not honered; and
thndhctofAFHlna'em‘msugularsﬂ me
APR Is increasing. The regular Externat APA i ing. The
cash access AFR B . The default APR is increasing.
See the Supplement below for um'lpletaraiamfarmabm.

-Pmﬂmﬂuseutmdacﬁbesmmwewoﬁa
you promiotional
-Penudlthmuclu o8 Based on APRs. This
sectbnandnssubsaum}na demchha pengdc ﬁ'f‘"“
charges, when periodic linance charges begin, the grace
pariad on purchases, the cabulaﬂmgofpemdicfhm
charges, the balance subject to fmance chi
mmirmnﬁnamadlaglandrnwwadmr nelt‘l'he
FINANC ARGE Is incraasing lo
-'h-anﬂcﬁmFoamcalhAuemmdBﬂma
Ti-ansfnu.'nﬁssbsscﬂmdescrbss the transaciion {ee
for cash access and batance transfers. This fee is 3% of the
amourk of each cash access transaction or balanca iransfer,
Ml'ntlesslhanﬁ.msfaeisamatlcsmnﬁa
* Transaction Fae for Foreign Purchases. This
subsection deaedbes how we cﬁl‘ﬂate lhaF:ae for foraign
purchases, Wh en, a FINANCE
CHARGE, wl ba 3% oﬂ%n?.l S. dollar amount of each
purchase made outside the U.S., whether made in U.S,
dollars ar i a foreign currency.

-
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» Other Feas. This seclion and Iis subsections describe
other faes. Thase inciude the late payment fee, 1he over-
the-creditdine fee, the mtumed ent fee, e returned
convemamecnaukbe, and the payment on converr
lmdwad(ho.mlampmnemieerst’oﬁmbahmes
up to S50; $30 on balances of $50 and over. The over-
the-credit-ne fea, the wiurnad payment fes, the retmed
convaniance check faa, and the payment an convan-
lance chack fee ara increasing to

-Pmmmmmmmam
the minlmum payment, how we calculata if, how we apply
payments, and paymert Inatructions.

¢ Avbitration. This secfion and s subssctions descsibe
arbliration, hawemnmﬂonmﬁs what claims are covered,
mdsurvtvalarussvembmy

nght to Opt Ollt- To o) o\.unfmeae changes,

you mmust call or write ug 31, tfy:ml-nf'

younmndltamatywmopthgmcdusat toll-free

nunbard\ownon acoouni stalement ar on the back
chﬂeaee have g&uﬁ m.rnber available.)
Wnta us at PO BOX 6260, Falls, SO

slncluda your nama, nddress. and amuntmrnber an your

etter.) If you opt out of these es. we will olose your

acouﬂ.mlesaltnsalreadyc You must then repay
e balenca under tha gurrent kerms.

Information Update
Payment requiremants. Payment requirements
(nchuding the requirement that payment be received at our
mcssﬂtghn%bvlipmbca&hmsmmmbauedmd
2s of that day) wilt be on your billing staternent.
Optioral Pay by Phone Servise, The card nt
cm:alm & sub that dessribss our opdional Pay by

Vh you ehoash [0 kaie 4 povaniage of your credi cardl eccoimt and &1 the
m&"ﬁ’ muodermmm%m Ay relacency,

SUPPLEMENTAY PRICING INFORMATION
‘This Suppleaentnl Pricing [wformarion Is part of yaur card
ggreement, The vorlahle anpinl peoceatage rates and daﬂy
periodic muss shiown below are as of Decerber 1, 20G8.
Cugnent Current us ane
seAPROSS DPR Rute plus
Regular Lverond Purchascs 23.99% 0.0658% 19.59%
Repulur Exicornd Purchases  23.99% 0.D658% 19.90%
Cash Access 2699% 0.0730% 295%
Defouit+ 29.99% 00822%  upto 21.99%
+ The death e Ik the ULS. Privoe Rate plug up (0 23995, or 0p (0 29.99%,
whichever b preater.

Abbrevimlons: AFR meons s pescestags rate; DPR mcams dally perreniope mie.

——
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CARD AGREEMENT

This Card Agregment & your contract with us. it govems the usa
of your card and accoiumt, The Supplemsrtal ng fnformation
g lement™) is part of this Agresment, Plsase read {his
greemed, Including tha Supplemsnt, carefully. Keep both for
your records.

FACTS ABOUT RATES AND FEES
This {s a summary of rates and fees ar your account.
Plaasn see the retated sections of this Agreamant
for more complets indormation.

RATES—FINANCE CHARGES

Purchaza amd Cash Access APRs. See Supplament. All APRs
based un the Psime Rate may vary each bifing cycle.

Defanlt APR. Sse Supplement. The defavlt APR equals the
greatar of (1) the Primd Rate pitzs up to 23.99% or (2} up to
20.99%. All APRs may autospatically increass to the dafault APR
It you do not make ths minkmum ent when dus, go over
the credit line, or maka a payment to us that is not honoted,

Minlmit Financs Gharge. S2.

TRANSACTION FEES—FINANCE CHARGES
Cash Acceass and Belanss Transier Fee. 3% of each transac-
Borr; $5 minimum,

Forelgn Purchase Fea, 3% of the U.S. dolfar amount of each
purchase mais oitsids the U.S., whether mads In U.S. dolars
or In a forelgn currency,

OTHER FEES

Late Paynvent Fee. $15 on halances up to §50; $39 on balances
of $50 and aver,

Over-the-Credit-Lina Fee. $39.

Relimad Paymant Fea, $39.

Retumed Comveniance Lhack Fes. $38.

Stop Payment on Convenlencs Chack Fee, $39,

When can we changs the rales, fees, and terms of this
Agresment? We may change the rakes, fees, and tarms of this
Agresment at any 1lme for any reason. Thsss raasons me
based on énformation in your credit report or gensrat m:
conditions. if tha change will cause 2 rate or tee to increase,
you will receive arvance nofice 2nd a right to opt out. if you opt
out, wa will chose your gccoumt. You can then pay the remaining
balance under the old rates, fess, and terms.

3
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Definltions
accopnd means the relationship established bstwasn you and
us by this Agreament.
APA means an annual parcentags rate.
authorired user mpans any persan you aliow to use your

cand means ON8 ar more cards or other acoess devices that
wu give you to get credlt under this Agreement. This includes
account numbers,
Exiarns! £9 Maans any purchass invalving 2 non-Sears
entity. Batance transters will be tregled as Extamal purchases
unless ofherwiss provided in this Agreamant
Sears means Sears Ho Carporation and 5 atin
aflifiates, subsidiares a%uﬂrg& particyaing
Sears purchase msans sy purchass involving a Sears entily.
wa, us, and our mean Githank (South Dakotz), N.A, the
Issuer of your account.

, and youss mean the person who applied 1o open
{I:':' a&f‘xfm Italygo mMeans any gnxer parson responsile for
complying with this Agresment.

Yi to Yoo 4] : writh this Agres-
'ou agree o use your account in accordance 5
rmrmn mnstgayua for all amounts dus on your account.
fy B ON YU Laless you your
aceount within 30 days recalving the card and you hava
not usad of autharbad use of the card, Your gccotmt must only
be used for awiut transantions.
Authorize.. Users. You may request additional cards for
aythorized users, Each authorizad user Is yoier agent and ma
use, manage, and recelve Informatian aboit the accoumt fo
sama extent &5 you, subject to any.limitations we may Impase.
Your must pay s for 2l charges made by authorized users. You
must pay s even if you did not intend (0 ba responsibls for
thoss charges. You must nolify v to withdraw any permission
you give to en euthorized user Lo use yoor account.
Joint Accounts, i this is a joint account, esch of you 1s
mﬂonsible Ingividually and togethar for 2 amounts owed.
Fach of you Is itle even if the anconnt is used by only
ona of you. You will continus Yo bs Gable far the entire balance
of the account, even i your co-applicant is ordered by a court
to pay us. You v/ill ramain fable to us If your co-applicant falls
to pay &8s ordered by the court. Your account status will con-
Unue to be reported to the cradit buseaw under each of your
names. The delivery of nolices or gccount statements i either
of you serves gs delivety tn each of you, We may rely an

| ——
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Instructions given by either of you. We are not flable to elthsr
of you for relying upon such instructlons.

Credit Line. The full amount of your ¢sedit lins Is available to
Lise whera the card Is honored. We wil non}yynuseparata
if your account has a cash access featura, If i daes, part
r oredht ling is calfed the cash accsss (ine. It Is avaalie

r cash access transactions, i your account does not have a
cash accass featore, the terms of this Agresmant relating to
cach access fransactions do not afﬂy to your account.
may reduce or increase your credit line or cash acesss fine
gt amy tima for any vezsan, We will notity you qfar%chaqne,
but the change may take affact before you raceive the notice,
You should %eep your total balance below the credit
fine. However, if tha total batance goes over yaur credk lins
yatt still must pay us, If your account has a credit batance, we
may reduce tha credit balanss by any new BS ON Your
account. You may not maintain a credit balance In excess of
your credit linz.
e T i e b
we do, we youin may ba us!
{or balance transfer transactions or cash aceess transactions.,
I we tell you they may be used for balance transfer transac~
fions, any use will be 2 balance transfer transastion. You may
use them to transfer a batance to your account or make other
transactions. i we telt you they may be used for cash actess
transaclions, any use Will be a cash access transaction even
if you use the check to meke a payment to another creditor.
You may not use convenience to pay an amounk owed
to us under this or any other Card Agreement you
have with us, We do not cerlily these checks or retum any
checks that have been pald. ~ .
Ascount Siatemant. Yaur accotnt statement shows the
Account Balance. This Is ths total amount you owa us on tie
Billing Cycie Closing Date. To determina the Accotmit Balance,
e begin with the tota) balanca at the start of the billing cycle.
We add eny purchiases or cash access transactions. We sob-
tract any cfedits or payments. We than add any periodic
finance changes or fees and maks ather agjustments,
Yaur account statement slso shows your transaclions; the min-
Imtam amount due and payment due date; your credit fine and
cash access fne; and your pariodic finance charges and feas.
Wa deflver an account statement to only one address. You
must natify Gustomer Service of a change in address. We
may siop sending ybu statements Hf we desm your account
uncollectible. We may also stop sendinp you statements if
we send your account o an oulsids agency or atiomey for
callection. Periodic finance charges and feas continue to add
up evan If ve stop sendinp statemsnts.

—¢—
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APRs
APAs Based op Prime, If alarAFR is brased on the U.S. Prime
Rate (“Prime Rats"), ths APR will equal tha Prime Rale plus an
apditional amount. The additianal amount appears on the Sup-
nent. For gach bilfing we caicyiata tha Prime Rats two

g
lima, we select the highest Prime fate pubisihed In The Wad
Strsgt Jovrnal within the {ast ninety days, ¥f the Prime Rate
changss sy APR, wa put the naw APR Inio effect as of the
fmd&ofﬂwmnaquetqrwﬁchwuammum%
m new APR to any bafnces, subject to any pro-

onal rate that may apply. if The Wadl Strest Joumna! does
ot poblish the Prims Rate, wa will use a simifar published rate,
Dafault APR. Your APRs (md! promofionat APRS) on
your batences (including any purchass balances and accrued
financa charges on thoss halances sublect to pramational
tarms) may atonmtically increase to Lhe default APR, and your
promotional terms ray end, |f you detaudt under any Gard
Agreament you have with us becatse you

* do niot myzke the minkmum payment when dus,

» go over the credit fing, or

* ITvaks a peyment to us that Is not konored.
Tha defauit APR equals the rnr(muemneﬂmgm
up to 23.98% or (2) up to . We set your default APR
by reviewing the seriewsneas of your d with U3 and your
credit history. The defanlt APR takes effect as of the first day of
the bifltng oycle in which you dafenit We wilt jower the APR for
all bajances at the dafault APH It vou mest the terms of all Card
ﬂmﬁﬁyﬂumﬂwmmmrmmmmgmmam.
may lowar these APRs soaner based on yoiur record with es.
Effact of APR Increases. [ an APR Increases, periodic finance
charges increase, Your mimmum payment may ncreass as well

Promotions

B e e e

RCEs. may ap, 2 limitad peri-
od of Bme. ywmhagmnmwmﬁmmnflmmom—
tiorra) ofter snd this Agreement. They may include Defamed
Interest offers described below.
Defarred {ntarest, We will not Impose finance charges on this
balance i you pay it tn ful] by the end of the promotional pad-
od. 1 you do ot pay It In ﬁman.wammmsammm
cherges on this balance. We will imposa these Enance charpes
& the APR for repular Sears purchasas or al the defauit APR I
it appiles. The promoetional period will end if it explres or other-
witsa tarntinates, it Wil terminate if you dafault under any Card
Agreement you have with ts because you do not make
minimurn paymen when due, go over the credit line, or make

¢
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a payment to us that is not honored. The atfer wiil tell you &
we do not reqtire minimuR payments on this balancs durln
the promotioital period. The offer alse will tall you if we requ
separaté mirmum payments,

o P:irlcdlc Flgance th;argaa Bmdid ﬁc;m APRs
eriodic Finance Charges. We Impose periodic financs charges
whnn\gaa Iysaramm ﬁumb%mgg Vgaaid’youﬂ_su_
BVErY ysing a pedodic rats. To get 2 periodic
rele, m%wde tha APR by 365.
Witen Parlodic Flmence Charges Bagin. Periodio financa
charges begln tha first day wa add a charga to a dally balanca.
The charges we add to a dafly balance [nnlurh_ﬁ:iardlasw. tal-
ance transfers, and cash access fransacfions, They giso ncluds
finance charges ani fees, We contiiue io impose periodie
fmance charpes until wa credit your accourt with full payment
of the {0l smount you owe us.
Grace Pariod oa Parchases. You can avoid periodic finance
charges on purchtases, but not on balanca transfers and cash
access fransattions. This s called a grme pariod on purchases.
The grace period is at least 20 days. To gst the grece period
gg ;f"%?s' pay the foiowing emount by the due dats svery

n [:3

. ?na Account Balance, less .

. mﬂg:;md interest balances that expire aftar the dus

-u%mqukad minkmwm payments an your Deferred Interest

I you do not, you wall not get a grzce period unless you pay the

abova amaunt by tha due date for two billing cycies in a row.

In addition, certaln promotionsl ofiers may take away the grace

period on purchasas Other promotional ofiers not described

above may also ellow you ts have a grace perod on purchases

vithout kaving to"p%:i'l or a portion of the promotional balance

ty tha dua date. If afthes Is the case, the promofionst ofter wif]
bs vt happens.

Calculation of Perlodic Finance Chamyes, We catoutate perindio

finance chargds each billing cycla. To do this:

* We start with each of your ditiereat hajatices. Thess
batances include, for example, regular Sears purchases,
belance transfers, other ragutar Extemal pu Old
Ralances, cash accass trangactions, and differant pro-
mational batances. (When we calcidate periodic finance
charpss, we beat sach Deferred Inlerest transaction
rately evan ¥ It has the same tarms &g another Deferre
Interest transaction,

rest
» We calculals medai;ybammreaehnfyourmﬂm
batancas. To get a darly balance, we start with the baianca
2s of the end of the previous day. We add any periodic

—— |
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finance charge on the ptevlaus d:{as balanca, (This results

hdaﬁynnmnundm as.) Wa add any new
charges. athens.l nawmdksnrmymntx
= Wa mud !ymhdal!ybamt:yﬁwdd e

lhat app! u authorize us to ihe resul} to
lhenmu.stcem.) adollﬂstnruadrdﬂymﬂmhﬂlhg
cycla. This gives us the dally pesiodic finance chamges for
each of your iiferant bajances.

-Wanddupullﬁmdawl:edo financs chargss. The sum
Is the tota) periadie finance charge for the bl

When we calculate dally balances, we add a purchass, balance
transier, or cash access transaction to the appropriate dally bal-
ancs as of the transaction Jate. (This dats may appear on the
account statament as the Sals Data or the Transaction Dats).
{Ths transaction data for a balanca trenster or cash access trans-
aclion s the dais we gst a2 request to compisie a trensaction.
Mwnyoumdammmennecmxd o samsons, the
transaction data i§ the date wa racaive tim check for payment)
We add a iransaction fee to the same balants as the
We adig other {ees, including credit protection fees and insurence
m:nes.tomaruu!awmpmcm:amwgm
ramaming balaica from a balance transder ata
to the reptdar Extemal purchass batance. Wadotlusonlhadqy
after the pramotinnal expires. Wa subitract a payment or
credit as of the day it ts creited in the acoomnt and ther make
other adjustments, We trest a credit balanca as a bafance of 2ero,

Balancs Subject 16 Finaocs Chargs. For each different batance,
your statemant shows any bakince subject 1o financa charpe.
mnbammuectmﬂmce etstmavemneaﬂhedaﬂy
balamesdu mem cycle begins on the
Dﬁhgm Date of the previous bill
mhinmm Cycie Closing Date of the cufre

You can gse your account sta!emenltoc:mulm periadic
finance charges. For each ditferent bafance muttiply the balance
subject fo finance charge by ils pemdk: raie. Mutiply that —
amoumt by the nunther of dnTharsult
Is the twotal perladic financa on mat ance. Rounding
may causss 8 small difference,

Minlmom Flnanes Chargs. If the total dic finanse charge

is less than $2, wa chargs 2 minimym FINANCE CHARBE atsz.
Wa add the sdditiona) amount o the regutar Sears purchass
batance or o ona or mase of the balances that is assessed &
periodic finance charge.

Transaction Fees
Transacilon Fen for Cash Access 3ni Balance Transfars. You
maks @ cash arcess transacfion i you use a cash aocess con-

——
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venlencs check; get money through an aitomated taller wachine

\TM): or get money thrmui:z home banking or a financial inski-

ion. You alsp make a cash access transaction if you make a
wire transfer; by 2 monay order, traveler's check, Iottery ticket,
casino chip, or similar #em; or engage n a similar transaction.
You make & balance transier if you usa 2 balance transfer con-
vanlence check or contact us to transier a batance. For each
cash aecess transaction or bakance transfer we add a transaction
fes FINANCE CHARGE of 3% of the amount of the cash access
transaction or balancs fransfer, but not less than $5.

Transaciion Foe for Feralgn Purchases. We add & fes of 3% of

the U.S. daliar amount of sach purchase made outside the U.S,,

whether mada in WLS. doliars or In a forelgn cumency. This fee is
2 FAINANCE CHARGE.

OH'!:; addal

taip Paymeam Fee. For aach biliing cycls, we add 2 late pay-
ment fee & you do not pay the Tn& Minimum Due (less rhe
Amount Over Credit Lins shown on your account

by tha payment due date. This fes fs based on your account
balance at the time fhe late payment fes is added. Tha fea is $15
on balances 1 to $50; and $38 on halances of $50 and over.
W add this ige to the regutar Sears puschasa bafance.

Over-the-CradUl-Line Faa. We add a $30 faa for each l:lllllwe
cycle that the Account Balance goes aver your credit fina,
add this fea even if fransactions we authiorize are a reason ihe
Account Balance goes over your credit Ine, We add this fee to
the repular Ssars purchase balancs,
Returned Payment Fee. We add 2 $39 fze ¥ a payment check
or similar instrument ts not honared or is retumed because it
cannat be processed, Wa also add this fee If an automatic debit
is retumed unpgid. We assess this fee the first fima your check
ar pa{;’nemt Is not honorad, even i it is honared upon resubmis-
sion, We add this fes in the regutar Sears purchase balance.
Returned Conveniance Check Fea. We add a $30 fee if wa do
nol honar a conventence check. We may not honor these checks
it the amavnt of the check would cause the balance to go mver
the cash eccess line ar credit line. We may also not honor these
checks if you defauit; if you did not comply with aur instructions
regarding the chec; if your account hes been closed; or for
%r raasons. We add this fae to the rspular Sears purchass
noe.
Stop Paymesnt an Conventenca Check Fee, We add a $39 fee if
we honor your request to stop payment on a convenience check.
To stop payment on a convenlence check write us at P.O. Box
6275, Stowx Falis, SO 57117. You can also call the Customer
Bervice number on ihe account statement. if you call, you must
confirm the call in wilting within 14 days. A wiitten stop pay-

——
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mard order {s good for 6 months unless renewed i writing.
Wa atdd this fae to the regutar Sears porchase batanca.

Information on Forelgn Currency Conversion
Our network provider is MastarCard. MasterGard converts
ransactions in foralgn currenoles into U.S. dofiars, MasterCard
foilows it5 own procedures 10 do so. Thess may chanya from
time to ime withon! notice. Corrently, MasterCard uses a can-
version rale in effect one day befora Rs transaction processing
dals. It uses a government-mandated rate If required to do so.
If not, 1 uses a wholesale market rate, A third parly mzy con-
vait & transaction into U.S. doliars or another currensy batare
sending & to MasterCand. In thass cases, the third paity
selents the comversion rate. In alf cases, the coaversion rate

1 get Is the ona used on the transaction's progessing date.

ls may be different from the ena In afect on the tansao-
ton's sala data or post dats.

Payments
Tatal Minlmiwn Dua. You must pay at least the Total ¥ink-
mym Dus by the payment due each bllling cycle, The
Soonsr you pay the Accoont Balance, ihs lsss you will pay in
periodic finance charyes, -

We calcuiste tha Tota! Minimum Dria as follows. We begin with

any dus mm%addﬂmumm exress of your
fine. Wa aiso add any onal amount specifisd in &

promotionsl offer. Wa than add the Largest of Umbﬂowmg:‘

= The Calculaled Account Balzncs If it Is less than $10;

* $10 It the Caleadated Accaunt Balenea I at Jaast $10;

* 1% of the Calculated Account Bafancs (the result Is
rounded up to the nearest dallar) plus your billed peri-
adic lnance charges on the Calcylated Accourt Batanca
and any applicable tate fee, For this purpose,
biled pariodic finance do nat intiuds periodic
firance charges that acerusd during prior billing ugnlns
on a Defarred Intarest hatanca that ended during the

ng cycle covered by ths statement; or

¢ 1.5% of the Caleulated Account Bafancs, (The resadt is
rounded up to the nearest doliar)

The Calcisietad Account Balanca Is the Account Balance en
your account statement, less any talances subject lo one of
two types of promationai terms_ The first are terms that do
not require a minimum payment. The second ara terms that
requirs an additionel amouni as part of the Total Minimum
Oue, The Total Minimium Oue fs never more than the Calcu-
laled Account Balapee plus any additional amount required by
a promotional ofter.

Application of Payments. You awthorize us 10 apply pay-
ments and credits it a way that is most favorable or conven-

4
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font for us. This may include applying payments and credlis
1o fow APR balances first and to balances with longer promo-
fional periods first.

: hwmmalnm.%mnywrpwmmam
* -danes with our payment instructions on ths accoumt state-
ment. You mlél;tnray'u"s {n U.S, doltare, To do 50, yous must
use a check, simllar instrumant, or automatic debit that is
g;mwn W'el and tmmmlt:”‘J bya hﬂner the I.l.sté'Do not send
can acoept late or partial payments, or payments
that refisct “paid in fu® or other restrictive endorsamants,
without fostng our rights. Wa also reserva ths right to accapt
payments mada {n {oreign camency and instruments drawn
on lunds on depostt sutsida the U.S. if we do, we select the
currancy conversion rate, We will then credit your account In
s, arsawardadunlnhamm!sinwm In &sssinq
your payment. Or we may bl you separately for costs.
Optional Pay by Ficas Service, You may use our optional Pay
by Phona Service to make your payment by phons. To do so,
call us to request the servics, Fach tima you do, you agree to
us the amount shovin in ths Pay by Phone section on the

of the account siatement, Qur representatives are trained
1o tell you this amount whenevar you call to use the servica.

Credit Reporting
We may repurt informalion abouot yousr account to credit
bureaus, Late payments, missed BAIS, OF other defauis
on your account may bs reflected In your credit report. We
may report account mformation in your name end the namas
of authorized users. We may also obtain follow-up credit
reparts on you.
1f you think we reporied incorrect informafion to a credR burean,
write us at the Customer Service address on the aceount state-
mant. We wili investigate the matter. We will then tell you il we
agree or disagres with you. I we agres with you, we will contact
each credit bureau to which we raported muulamac—
tion. # we disagres with you, we will tell you

information Sharing
You authorize vs to share information abont you as permitted
by law. This Inshudes infarmation we get from you and others.
It also inchudes information about your transactions with us.
Pleasa see our Psivacy Natice for detalis about our informa-
tlon sharing practices,

Changes to this Agreement
We may change {hs rales, {ees, and farms of this Agreement
at any time for any reason. These reasons may ha hased on
information in your cradlt report or general market condf-
tlons. Any changes wa make may add, replace, or remove

4
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provisions of ihis Agreement. They may also change your
rights and obllgations under this Agreemant as well as ours.
These changes ars binding on you uniess you have the tight ta
opt out and you choose to opt ol hy following aur instuctiens.

You will bave 2 right to opi cut if {he change will cause a rate
or fes fo Increase. In that casa, wa witl mall you advasce writ-
fan nolice of the change. Wa wiH do this al least 15 daya deiora
the beginning of (be hilling cyele in which the chanpe takes
effacl. If you do net agres in tha chanpe, you can opt out by
contacting us. You mast do this wihin 25 days of the effective
date af the changs. if you opt oul, we will clnse your sccoant.
You can then pay the remaining balance under the old rates,
fees, and {erms. ¥ you use iha card alier the glective date of a
change, you will be deamed 10 have accepted the chanye. This
apphies gven if the 25 day op!t out psriod has nat expired.

Default
You default under this Agresment if you fall to pay the Total Min}-
mum Due by its due date; go ovar your credit line; pay by a check
or similar instrument ihat is not honored or that we must retum
because it cannot be gm:assod; m&aummaﬁe debit that is
returnad unpatd; file for bankuptey; fail to comply with the terms
of this Agreamant; or datauit under any other Card Agreement that
you have with us, If you dafaull, we may close your account and
demand immedkate payment of ths total balance.

Refusal of the Card, Closed Accounts, |
and Related Provisions
Retusal of the Cart. We do not guarantse approval of transac-
tions, We are not itable for fransactions that ara not approved.
That is true everi if you have ennugh sredit We may fimit the
nsmbes of transactions approved in one day. If we detect unusi-
2! or suspiclous activity, we sway suspend your credit privileges.
Preanthorized Chargas. We may suspend any autamatic or
other preauthorized card mn%v you mmgrawwlm a third party.
We may do this if you defavlt; if the card is lost or stolen; or
\ve change your account for any reason. )t we do this, you are
respansible for paying the third party d| it you wish to do
0. You are also respopsible for reinstaf} preavthorized
charges if yon wish to do so and we parmit
Last or Stojea Canls, Acconnd Numbars, or Conventente
Checks. Yon must call us if any card, account number, or check
Is lost or stafen. You must also call us if you think someone
used or may usa them wiihout permission, When you call, we .
may require yott ta provida information to help our investigation.
\Wa may require you to provida this information In writing. For
example, we mzy ask you to identify any charges that were not
mate by you or someons authorizad by yon, We may 2lso ask
you to confirm that you recaived nio benafit from thass charges.
At

——
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Closing Your Acoount. You may closs your account by notifying
us in witing or over the phone. If you close yaur account, you
must sfill repay tha lotal halance in accordance with this Agres-
mont. We may also closa your aocount or suspend account
privileges at any time far any reeson. We may do this without
prior nolice o you. We may also reissue a t card at any
fime. You return any card {o us ¢pon refuest

ARBITRATION
PLEASE READ THIS FROVISIDN OF YHE AGREEMENT
CAREFULLY. 1T PROVIDES THAT ANY DISPUTE MAY BE
RESQLVED BY BINDING ARBITRATION. ARBITRATION
REPLACES THE RIGHT TO GO T0 COURT, INCLUDING THE
RIGHT TO A JURY ANG THE RIGHT TO PARTICIPATE IN A
CLASS ACTION OR SIMILAR PROCEEDING. IN ARBITRATION,
A DISPUTE IS RESOLVED 8Y AN ARBITRATOR INSTEAQ OF A
JUDGE OR JURY. ARBITAATION PROCEDURES ARE SIMPLER
AND MORE LIMITED THAN GOURT PROCEDURES,
Agresment to Arblbrate: Either you or we may, without the othecs
consent, elect mandaory, bi arhitration fot any claim,
dispute, or controversy between you and us (called *Claims”),

Clalms Covered

What Clalms are guhfect ta arbliration? Al Claims relating to
your agcoun, a prior related aceount, or our relationship are
subject to arhitration, including Claims reparting the application,
enforceabillly, or hmxﬁmuun of this Agresmant and this
arbitration provislon. All Claims are subject to arhilsation, no
matter what legal ﬂﬂmyﬁ‘l? gre basad en or what ramsdy
fdamages. or injunctiva or declaratory relief) they seek. This
nchudes Clalms based on contract, tort (indiding intentional
tort), fraud, agency, your or aur nepligence, statutory or regule-
tory provisions, or any other sources of law; Gialms made as
counterctaims, cross-glaims, third-party claims, interpleaders
or otherwise; and Ciaims mads independently or with other
dalims. A party who inltfates 2 procesding kn court may elect
arbliration with respect to any advanced In that proceed-
ing by any other party. Claims and remedies soughit as part of

a class action, atiormsy genera] or other representative
aclion are subject to arbitration on an individual (non-ciass,
non-representative) basis, and the arblirator may award rellef
only on an individuat (non-ciass, non-representative) basis.
Whaose Claims are subjest to arbitratlon? Not only ours and
vours, tut also Glaims mads by or apeinst anyone connected
v/ith vg or you or claiming through s oryou, such as a
co-applicant or authorized user of your account, an employee,
agent, reprasentative, affilatad compu&npradncmor or
successor, helr, assignee, or trustee in bankruptcy.

What fime frame applies o Claims sul}ect to arbitration? Claims

——
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ing in the past, prasant, or future, induding Claims arsing
hem the opening of your aceount, ere subject to arbitration.

Broadest interpretatios. Any quastions about whether Glaims
are sublect to arbitration shall be resolved b; interpreting this
arbitration provisian In the broadest way the law vill alow 1 to
be anforcad, This arbitration gg\nslnn Is governed by ths
Federal Arbitration Act (the

What about Claims Hlad in Small Clalms Court? Cleims filed in
a small ¢lsims caurt ars not subject to arbltration, so long as tha
matter remains in such court and advances only an individual
(non-class, non-representetive) Claim.

How Arbitration Works

How does a party initiate arbitration? Tha party fifing an arbl-
tration must choosa ona of the following two arbitration firpts
and follow s rules and procedures for Rhthgandpnrsuim
an arditration: American Arbitration Association or Nationat
Arbitration Forum. Any arbitration hearing that you attend will
be held at & chosean by the arhitration |irm in the sama city
as fhe U.5. District Court cinsast to your then current biling
address, or at some other place to which you and wa agree In
writing. You m? obtaln coples of the current rufes of each of
the erbitration firms and formes and lnstrustions for initiating an
arbitration by contacting them as follows:

Ameﬂaan Arbitmation Assoclation

633 Broadway, Floor 10

um York, NY 10019

Web sita: www.adrorg

Nallonal Arbltratlon Forum

P.0. Box 50181

Minnsapolis, MN 55405

Web site: www.arbiiration-forum. cnm

Atawtlmeyouorwemayad(an toust to compsl
arbitration of Claims, or 1o stay Lha of Claims pending
amltmmn, even 1f such Claims are pat of a lawsuit, uniass a
trial has begun ar a final judgment has been entered. Even if a
party {alls {0 exarcise these rights atamamcularﬂma. orin
connection wilh any particular Clai \&ahrty can st require
arbitration ak a later time ar in connection any other Claims.
Whal procedures and law are applicatis In arbliratian?
A sm. neutral arbitrator will resolve Claims. The arbitrator will

r & lawyer with at least ten nencenrareﬁmd
ar former judna. selectad in accordance wi
arbitratien firm, The arbitration will follow

prowl md
of the arbitrarion firm In effact on the date the arbﬂmﬁon Is ﬁled
unless those procedures and rules are inconsistent with this
Agresment, in which case this Agreament will pravall. Those
procedures and rules may Kt the discovery avallable 1o you or

——
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us. mmmmrmlltalmreasombleste sto rotast cus-
tormr account informmation and information
d to do so youorus.meamhmmrmnapply
srepl I8 substentive law consistent with the FAA and appfiea-
of fimitations, will honor claims of lleua recog-
nized at baw, andwilhavaﬂnpowlnm n%
dammmoﬁwrrellsfpwﬁdedtofmderapp uw u
nr vie rm%choosa to have a hearlng and be fepresented by
arbitrator will make any award in writing and, /
mqnestad try yau or us, will provide a brief statement of the
masnmtwms award. An award in arbitratlon shall determine
the rights and obligations between the named parties only, and
on1y in respect of the Claims in arbitration, and shall not fiave
any bearing on the rights and cbligations of any other person,
or on the resolution of any othar dispute.

? Whoever ﬁles the arbitration pays the inftial filing
fae I waﬁln wap unta.you , bnless you get 4 fes
m‘ﬁ arbitwtion firm. I you
hava pa:d thei m Iee and yon prevail, wa wiil reimburse
you for thet fee lnha a hearing, we will payanymsol
the arbitrator and arbitration firm tormamst day of that hear-
ing. Al other fees will be allocated as provided by the rules
the arbitration fivm and applicabie aw. However, wa will
auvama or ralmburse youwr tees if the arbiirafion fitm or arbi-
trator detenmines thare is good reason for requiring us to do
S0, or if you ask us and wa determins there Is good reasen for
domg en, Cach pnnyvdl bear the ex mﬁanu af that party's attor-
nays, exparls, and wilnesses, ang other expenses, regardless
of which party prevalls, tuta may recaver any or all
expenses from another party arlumwr. applying applica-
bie law, so determines.
Whpo can be 3 party? Clams must be brought in the name o
an individuat person or entity and must preceed on an individ-
ual (non-class, non-representative) basis. The arbitrator will
not award reltel for or against anyone who is not a party. If you
or wea saquire aritltration of 8 Claim, neither you), we, nar any
ather person may pursue the Clain in arbitration as a class
action, privata mom% general actions or other represantative
action, nor may such Clalm be pursuved on your or our bekalf
in any [igation in any court. Claims, incluging assignad Cleims,
of two or more persons may not b joined or consofidated
in the same arhitration, However. aupﬁums, co-applicants,
authorized users on a single account and/or related accounts,
or torporats affiiates are considared as ans parson.

When iz 2 arbiiratton awand final? The arbitrator’s award

Is final and binding on the pames uriless a parly appeals it in

wiiting to the arbiration firm within fifteen days of notice of
the award. Theappdmustmqualanwarlnhﬂun before a

—p—
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panst of three neutra) arbitratars designated by the same
arbitration firm, The panel will consider all factual and legal

issues anew, follow the same rules that apply to a proceeding

using a single arbitrator, and maka declsions on the
vola of the srajority. Costs will ba ellacated in the sams way
they are allocated for urbitration bhefore a single arbitrator.
An award ty a panel Is final and tdnding an the pariies aftsr
ﬂ%s has passed. A final and binding award Is subject
fo ju revisw end snfarcement 25 provided by the FAA
ar other applicahie faw.

_Survival and Several of Terms

This arbitration ion shafl survive: (1) termination or
changes in the t, the accaunt, or the relationship
hetwu:(vou and us cancerning the account; () the bank-
ruptcy‘of any party; and (i) eny transier, sale or assignment
of your account, or any amounts owed on your account, io
any other person or entity. if any portion of this arbitration
provision 1s deemned Invalid or unenforcaabls, the entira
ammalgmmvﬁun shali not remain in force. No portion of

this a on provision may be amended, severed or waived

absent 2 written agreamant betwesn you and us,

Governing Law and Enforeing our Rights
Govarning Law. Federal law and the law of South Dakota,
whers we are loczted, govern the terms and enforcement of
this Agreement.

Enforeing this Agreement. We will not loss our rights under
%Mwm because we delay in enforeing them or fall to
rca tham.

Collaction Costs. Tao the extent pnrniﬂudelzyn:m. you are
{lable to us for our legal costs if wa refar coliection of your
accotnt to a lawyer who is not our salaried employea.

costs may include reasonable attorneys” fees. may also
include costs and expenses of any lega! action.
Aszignment. We assign any or all of our rights and
obiigations undar"ﬂg Agreemn* 1o a third pany.,

For Further Informatian
Cafl us toll-fres for further Information, Call the tol-free
Customer Sarvice telephone number shown on the account
statement or an the back of your card. You can also cai lozal
or toli-ree Directory Assistance to get our telephone number.

Ken Stork Citibank (South Dakofa), N.A.
Presidant & CED PO. Bax 6000
Sioux Falls, 8D 57117

_@_
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Spanish Lanauage Translation
As a customer service, we will provide you with a copy of this
Agresment in Spanish upan your request and far your conven-
ience, To obtajn such a copy, wrile to us at PO. Bax 6275,
Sloux Falls, 8D 57117, or call us at 1-800-669-8488.
Como k0 seeviclo a nusstros cliantes, le proveeremos una
copia de esla Acuerdo en espafial ol ysted asf 1o solicita. Para
obitaner dicha copla, puede escribimos al P.0. Box 6275, Siows
Falls, SD 57117, 0 Bsmamus 2l 1-800-663-8488, y seficar una
versién an aspafiol de este Asuerda.

' What To Do If There’s An Error In Your Bill.

Your Blifing Rfghts. Keap This Notice For Future Use.

This notice contains important informatfon abaut your rights
end our responstbliities under ths Fair Credit Bliling Act.
Noify Us In Case of Errars or Ouestions About Your Bill.

If you think your account statemant is wrong, or If you need
more information about a transaction en your account state-
msnt.wrltnions&ou_a separate shest) 25 soon &s possibla at
the address in the Billing Rights Summary portion on
tha back of your statement. We must hear from you no later
than 60 days after we sent you the first statement an which the
ayTor or prabiem aphearad. You can telaphone us, but doing so
will not preserve your rights.

In your letier, pive us the iollowing information;

« Your name and account number,

» Tha doflar amount of the suspected error.

« Dascribe the error and explain, if you can, Wity yau believe
thers is an arror. If you need more information, describe
the Rem you ara unsura ghott.

» Plaase sign your Jetter,

If you authorized us to credit card bill automatically
from your savings or bﬁgky::rmnunt. you can stop the
payment on any amount you think is wrong, To stop the

t you must tell us at least three business days before
Ea automatic payment {s scheduled to occur.

Your and Our Respoosibifities Aller We Becsive
Yeur m Nelice.

We must acknawiedge your [etter within 30 days, unless we
have corrected the errar by then. Within 90 days, we must either
comect the ermor or explain why we believa your account state-
ment was sorrect. After we recelve your lefier, we cannot iry

to caoltect any amount you question, or report your account as
delinguent. We can continve to bill you for the amount you
question, including finance chargas, and wa can apply any

-
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unpald amount against your credit fine. You do not have io pay
any ;ueuinnud amount whils we ara investigating, but you
are still ohflgated ta pay the parts of your balence that are not
in question. ‘
If we find that we mada a mistaks on your account statement,
you will not have to pay any finance chaspes related to any
qusstioned amount. If we didn’t make a mistake, you may have
{o pay finance charges, and you will hava to make np any
missad payments on the questionad amount, In either case,
gmwglﬁﬂm 2 statement of the amount you owe and the
ua.

If you fall to pay the amount that we think you ows, ws may

it you as defnquent. However, if our explenation does not
satisfy you and you write 1o us within 10 days telling us that vau
stifl refuse to pay, wa must tel anyons we repoit you to that you
hmagmsﬂonahmﬂynnrblll.l\nd,mmus!le you the name
and address of to whom we reparted your account infor-
mation. We must tell anyone we seport you to that the matter
has bsen setiled between us when it Is finaly setiled.
If we don't follow these rules, we can't collect the first $50
mmsguasﬂaneumonm. even if your account statement was
corres
Special Rule for Lredit Card Purchases.
If you have & problem with the quality of propesty or services
000 i L Coree 1 sobeTs Bt o St you

o corect the prof you may

have the right not to pay the remalring amount dus on the
property or services, are two fimHations on this right:

« You must have made the purchase in homo state or,
if not within your home state, within 100 miles of your
ciirrent address; and

= The purchass price must have been mora than $50.

Thess limitations 0o net appiy If we own or operie the mer-
chant, or If wa mailed you the advertisement for the property or

© 2008 Cifibank (Sauth Dakota), NLA.
SMICOI08b 12008
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Sears MasterCard® Cal =8 gt 1-B00-685-8488
Go 1 wany.eenrscard.com
Wrilstousat PO Box 6282 Sloux Falls, 5D S/ 17-6282
CYNTHIA M STEWART 9225 payment Due Date
Aceount Number:
o
Your Atcount Summary
Eiling Cycle Closing Date 11/0408
Amount Ovar Credil Line
Amaunt Past Due
Minimum Due
Paymenis s
gu“r:msss & Dabils
r t‘.hnlg&s
FINANCE CHARGES
Account Belence
Yaur Credit Summary
Tolal Credit Line
Avallable Credit Line
Cash Access Line -
Available Cash
Activity SajoUste PosiDato Descrt A
102008 1020008 PAYMENT —THANK YOU ]
Average Comrasponding Pasiodic Rale Paviodic
Dally L =Py FINANCE
Rates  "Rata Varles Batanco Babmee  PERCENTAGERATE Ms=Month "CHARGE
SEARS
REGLLAR
EXTERNAL
REGULAR
CASH ACCESS
REGULAR
Days in Biing Feriod: 29 Effactiva ANNUAL PERCENTAGE RATE *Tninuim FINANCE GHARGE: $0.U0
Cardmember News

The Sals Data I Ihe Transacton Dais.

Plaass foliow payment Instrucions an reversa side. Paymentmust be recelved by 5:00
p.m, lozat time on Payment Dita Data.

Sears MasterCard®
account Number: [N 3235

Payment
Account Belsnod Due Date Ind Due Amount Enclosed

() e ) mm ) (s )

000072 ED G2 D 009 7 TXSSHZ FUGOM T N
illll'llullllllIlll"!l'lll"l“lﬂ‘lIllll'l"lllillidlllll[
Illl'l""lkll‘ll("IlllllllIIIIIlIIIlll“llll‘lll"ﬂl"lll| check ©
CYNTHIA M STEWART SEARS CREDIT CARDS
PO BOX 1683002
MILWAUKEE W1 53218-3200 COLUMBUS, OH 43218-3082
Piease make ilens above,

100 5»23079704073235 D272357 0005700 BODS?00 021b
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Sears MasterCard® Cat u3 1 1-800-009-8408
Wineto us ez PO Box 6282 Akoux Falls, 50 57117-626%

CYNTHIA 1t STEW,
Aaoam Nurve IR 5 Pl boe
Page 012 [ rows

Yout Account Summary

1230 You're in charge.
Wa [T foryour,
B ER s el

Pravious Balanca Munage your acsount onlie OR by phone

Othar Chames
FINANGE CHARGES
Apcount Bafance

Your Credit Summary

v SelDats PostDale  Derciiptin Amowt
TLOBOR 120208 LATE PAYMENT R [ ]

THE AMOUNT DUE BHOWN ASOVE INCLUDES A PAST DUE
AMOUNT. YOU SHOULD SEND THE EMTIRE AMOUNT DUR
ROW, IF PAYMENT HAS BEEN MADE REGENTLY, THANK

Pleaza fallow paymont Instniciiana onrevarsa gide. Paymant misst bo foceived by 5:00
pou. igcal time on Peyment Duae Date.

Sears MasterCard”
Account tuenber: R 2535

(o (e (o) &)

oGRT B o A oEXR ) DEEZ ARG MY 7
ool bbbl eyt ibotlntbes bl bl hbd
Make sheck payanie Wb
M ART SEARS CREDIT CARDS
PO 80X ta3082
WRWAUKEE w1 3122 COUIMELIE, TW 432163082

Planse rmaits 864053 cortaciloms shove,

100 53210°?49704873235 02230043 0033L0OD ODOOOOC 02Xl

323

MID00S0

000824



mnuzwmmu:m TeArires ue (o camplote B
Sabit. ummﬁ ehitd in the
-:’mma,-u-‘ n? H#ﬂnﬂhm&:&kth&

st
X you devve astened Ut i3 53

i
Hyou cn, wing yut hefieve {tnee bt an ovor 8 you

pu"nﬂwlulmbu\,‘nm%:h
ik -

a2 o3 paind lo o3y B pans of your
e, ragort o

2y Duc Daie oed by 9 frace ntlsthus it
20 Gyx deawesn o Sang DR 31l T Foyenesg Due DR,
o calcukils Ficance for DAz
B e T e
3nd Cash Acxesa tasctions b mmz\ﬂu prmaiens cobjeck futtine, wpudl
b tak. The pedadic Raance s ged Mmmh . m
m-mul-n mumu:“mu"&; preiaes onloxs Paymen)
cikarudsd SoncTibd in £orjuaction wigy 3 Pvicole
ren Fsance| L3 {1} "4
a mn Nﬁ ﬁnr‘mnulﬁo i) SRIEK X
ol by | ¥y %ﬂ:inm %a
e whu’lt:ih mu’:mummm Fhm
ot ' -
Thess s 3 masioasn RAMICE CHARGE S w29 S1.00 2 [ Acrear farany tiitng
cytie inwhich 3 RYANCE QHINGE s foc.
Todeipgmins 12 Saby beipys by mch ke /e spoplicakie t ar AR we g Yaram
Blrs i ‘oo o The deller
B e e b e e e | IS
&namu—bmnmumﬂgﬁ-n“
hhm&uaduh&dhmmrﬁhtﬁydu
HBsgquie & | Shey A forsiee] (012 Accomy. Caht Siog B
mhvmmumfﬂmu ﬁ:-mu [
Fems and ofl oDt leea 0 ockstent Jn e £ [\ L
:rglwn?unnmihﬁumm“%
Ld [Exxtan=a) blw S fnsien W Sokd
Sl moutr puThates I? Inoend of Sz pRomafiarsa pesind, :’-mtu
To onarming $ia Aveszpe Dady Bxonee (7 2300 tnbres
mmumqhumwmmmnhm?m -
Yoeromgy U parladic Fnanea 2 for Each dalee biah (e far muror nﬁmnd.m
uu_mnqmm‘ umﬁ ™
Ilhﬂpnﬂ;‘ by qﬁdh e, ad g beo
P:.' Wt emount by B puber of days @ e hling * Yumuat havo mide
¥ o e k.uu:. batwcs . #ﬁmn:’
DU Balarges I Ve fecedam, By Uha lims dhil Lo e mraoit 24 U DD Thece .,
lowiar (o bacretied mal tha o;nn.l-h-n the bt
Saterme k3s My Ko Frence Charge Solarses Bl adiey the Prynend Doe Dale
o i Ry e, T g
important Pagmont stractons A8t
T e e L
n Seper B 2t L Biie wek be YedA K3
Elare Mot 3-7 $0y1 fof poamanis Dy Reciar o2 tn feach e Taeie ary 2w 2.
unhlwhw ﬂlhhdumu
:z';“mnu?:h o et haey B '"lnd
af z‘mummhgmﬁﬂn‘nnqmm
delxy of 9 o 3 €3 'n =t Iog 2 payresl ads inwien.
m;ru:a:wﬁummmmﬁmhlmmn-d
CLiveRy pizean, - «
sy ' @ freat of your y
324

mwuﬂlu-ﬁ;‘:’n‘umﬂmu
gy o 1238 By DoSG 1o collec) the

mmma‘"oﬁ hndﬂ.a
eeivisg dve onths proparty of Seevioes. Niere

.‘:ruh-mrﬂlﬂllﬂnymﬂn-

opazals We |l ot it wa raikid yo

OTCYEORY - | -B4NT00

MID00S1
000825



Sears MasterCard® Cal 15 01 1-800-660-8488
Gotn wwwasnrsoprd.com
Ve to e PO Box 6262 Sotex Fafis, SD 5T117-6202
CYNTHIA M STEWART
Account Number: X00(X XXX XX XX 3235 Peywont Dua Daty
=x ()
57
y ot FINANCE
Dally Daliay
Rales “RasVades Balmmco Snlance esncmgﬂ RATE MsMoath CHARGE
8EARS _
REGULAR
EXTERNAL
REGULAR
CASH ACCESS
REGULAR
Days in Olfing Paricd: 30 Effectivs A2MUAL PERCERTACH RATE: Wsnusi FIRARCE CRARGE: £0.22
Cardmember News

The Sais D2 Is the Transacdan Date.

and peniods N S
poriad on ol balunces &a which Einance tmposed,
H thy “Eifective ANNUAL PERCENTAGE RATE" @ WA,

na (nancs ch i $ were ¥

bt:ing peiad,

Finance charges may be b

325

MID0092

000826



Sears MasterCard® Call oo o 1-900-600-04a8

Wietausol PO Bax 6282 Slowx fulls, £D BT117-6202

mﬂb‘aﬁm 3235 Payment fhus Dets
e

Your Account Susnenary

iling Cyda Cl Dale

Amgunt Over Credit Lina

Amount Pasl Due

Minkium Dua

Peymonts &

Purchases & Deblis

Other

Avaligbis Cash
Activity Sale Date _ PoptDate Qasciption Amor
20002 T200ma PAYMENT ~THANK YOU |

YOUR TOTAL ACCOUNT BAANCE &S OVER THE GREDIT
UMIT. FLEASE PAY THE DIFERENCE BETWEEN YOUR
CREOIT LMWIT AND YOUR GURFENT TOTAL ACCOUNT
BALANCE. F YOU HAVE ALREADY SENT LIS THIS
PAYMENT, THANK YOU.

Pleasa foliow peyment inatrustions on reverse alds. Payment must be racatvad by 5:00
pan. local ¥ms on Paymant Due Data,

Sears MesterCard®
Accoun] Nurao: [N 2)5

Payment

(o o () )

WU o0 um @ 3 NEAR o el T R

llll‘lIl"nllI’IllluiillIl"lll|“ulll(l‘l“llnlllnnnli II'RII“"!IIMIII“ lllllllﬂl“”Ilillllljl““‘lllll"llll'

bdale chock poynlio b
DYNTHIA M STEWART SEARS CREDIT CARDS
T PO BOX 183082
" MLWALMEE Wi 53218-2122 COLMAUS, OH 43218-3082

Plorsn ke 2ridress coechons sbove.

100 532207970%073235 0273442 0005200 0012000 O2LY

MID0083

000827

326



The {con.xl Salement At Gy, whichbs wﬂlﬂuh -lhh“' %wwﬁh?ﬂ'
dauum-munmﬂﬁﬁmw'Lm amaaie oo e check, 58 conn ax The day 1he check, and the check
awulhnm-ﬂmamp ot natt=cythan  witiDe destrayed.
20 taya hetweens he ERicg Date ard e Pxymeol Dus Qaip.
"MNE periodic rn finaves Glsirpes sepdtytely fot cach balees type qpoicabie 'wun“ lnmmm’ig“wm 5 mhe.n mw
nmmmmmwmmm%m nd!ﬂ&lnnﬁn‘!ﬂ:‘hﬂux&nﬁm—m
:dm I#:uﬂhu mnwﬂaum:m . munnu;uﬂiﬁnnv:ﬂn-’:d
:mnmhm%h%mm&mum e ngmm.mnm 04 43228,
pcsses, Deferad P o e [ ol
S R T e e S R
3| [T
balants type azglictle Bikg BULLIG RIGHTE SURGH
mwuun-muh. =1 "“‘Emﬁ' -
mhn :ﬁ’ Anance Charge W Case ol Enwes o Quastions. Tour Bl
for i mnmmnu l:mnlﬂﬂllﬂnunw. Nym (L] OF I 01 ned rard| ANICEHCTION O
;ur!l. €55 DL A SHOMND ehidex 4% Gwr aderess Ested ot your Bl where KTy
mu-mmsmns:dwunm-:mvwm l?r'i.nml:nnhd!ndh u‘w&ﬂ
cycie inwhich n ARANCEGRARGR ks due. -n 08, hut fialng n Wik nol preset ve your igits. S yeur ietics, ghve vy the
M e Acczunl, we ke 90d Abard rumber
hhm&nwﬂmw% ‘:lh\ . I'lllﬂrlwﬁ -
upm Rcaren Charges sctaied leay ihe previmss day s Batbalnnes Ihulnllnmm gmﬂmmmhnu«.ﬂpﬂ
e, Fajoeat and ceiite paciad Thot dy 1 that typaaad . I.l dDow,
e, S e
mmmﬁ ' posted o 0w Aceeend. Can e Trnaaction Faes, i e Dymies your atier mos) %mmwb
mm‘ul:: ummmmm schedaled ba oLt
Fres ard 3 elws fges an abange O Seats 2y You donot hsuels pay anp enastioned snsont whla sa %Mnnm
2%3&"-‘3-:-:.«. =] nmn—mumu :‘lmdn“m J dtHMnmﬂn unn
Do reguer purvhnses i fic cd o (o prosmobanal et yoa quoson, - N
To outaren G Averags Daty Btmos egatr| Soaclal Cradit Card Prchocas
= hwun ummﬁm:'mumunhwhw?h ) ::m-: o o
’n-unduqqu’nmu:‘ [ '2‘ =l p“mh nﬂlmwfmuaﬁw:um
ﬂﬁﬁ:"""‘"“&.z T -t 8.'
Bl syoust mnm Mu yexx eitin yar homa
Mhmmu::qn Reanth m mﬂaln-ﬂmmn::‘n&ﬂsm
i Balaaces | W eeive, (ha manner a‘edﬂ Cardhsidar hWn m ynh wnerchank,
o ) z:w & F':.Mﬂ_l__ Drcta bnators ¢ 80 et ilwunu [ o Nwomaded jou
ot bling e, m--—mu—uummmxu
Laportant Paymont (artractans Rle-001
ﬂnwmmlm::::unm}n s A tecrived
mmh hnuummvmne 2201 e naxt
:: na&;ﬂ% reguity e o oz i, Tnere may bea
vlwwlﬂnhmu by @AY Iy nat I e Depor o
nﬁmtnmmlrrlml ?fmmrm
m’:mm.nuauumm bakw, My yasnh
radidog 4 ooy g
Farge Far L] be e
lnp--ne lqm:l lyul;a;ld; mhﬂ.m-:t
. mwuumwumudmwum-ﬂ.
- O\CYEET- T DUTIA8
: MID0094
327

0ocs2s



Sears MasterCard® Cxk o5 21 §=BOC- 5600408

Gate wysisasiacard.com
Wikate st PO Bon €289 Sioox Falls, S0 5T117-6283
Aaeomlltafnm mco‘:.mm 3235 Psymsnat Due Bals
e A
o
Auwage Cotrespooding Pecladiv Rats Rarladle
Duty A DeaDay FINARCE
Ratss  ‘Hats Varias Balanca Balsrws (] AGERA' Nabtanth CHARGE
SEARS
PEGRAR
EXTERNAL
REGUAR
CASH AGCESS
RESULAR )
Dmys n Bahng Podaxt: 30 Bifaciica ARNUAL PERCENTAGE RATI: Hintom, FUANCE GHARGE: J0.00
Cardmember News

PLEASE SEE THE GNCLOSED MOTICE OF CHANGE IN TERMS
FOR BAPORVANT INFORMATION,

Pianse She the sacioess privedy rofice lor imponam
nforration.

Tw Sxiv Dals s \w Tacasiion Osle.

Tha “Effeciive ANMUAL FERCENTAGE RATE® includes alf
and pordodic fiwnae charges inposed this biing
on o balances on whish fiatnte charged wore tposed,
fhe “Eliaciive ANNUAL PGRCENTAGE RATE® & tWA,

no fiaance Ban faber ad) e} warn inpoted this
bilng poriod.
Frmnce ot ey be jog on tionsl  bude

m-vhﬂadmwrw;mmumdh
promodorml offur. fafer to (he carrezpending APR for
the APH that appiies © each baisnce,

328

MID00S85

000829



(907 R78-8727
FAX (DO7} Z270-2952

LAW OFPICES
RICHMOND & QUINN
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860 K STREET, SUITE 200
ANCHOWAGE. ALASKA 2OBD1-2038

' FILED
. STATE OF ALASKA
"IN THE SUPERIOR COURT FOR THE STATE OF WIRRGISARIC"

THIRD JUDICIAL DISTRICT AT ANCHORAGR23 PH e b
CLERK TRIAL COURTS
CYNTHIA STEWART, on behalf of ‘
erselfand all others similarly situated, By SEPUTY CLERR

Plaintiff,
\Z

MIDLAND FUNDING, LLC, ALASKA
LAW OFFICES, INC., and CLAYTON

WALKER,

Defendants. Case No. 3AN-11-12054 CI

—reve—

N N N N N N N Nt o N N N Nt S

ALASKA LAW OFFICES’ AND WALKER’S JOINDER
IN MOTION TO COMPEL ARBITRATION

COME NOW defendants Alaska Law Offices, Inc., and Clayton Walker (“ALO
defendants” or “ALO”), by and through counsel, RICHMOND & QUINN, and hereby
join in the Motion to Compel Arbitration and Stay Action filed by defendant Midland
Funding, LLC (“Midland”).! Because there is a binding arbitration agreement in the
credit card agreement governing plaintiff’'s credit card account, and because the
arbitration agreement encompasses the dispute at issue in the current litigation, defendant

Midland’s Motion to Compel] Arbitration should be granted.

! ALO defendants incorporate by reference Midland’s Motion to Compel Arbitration and
Stay Action.

329 000651
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L BACKGROUND

Plaintiff, Cynthia Stewart, on behalf of herself and a putative class, brings this
current litigation against defendants alleging violations of the Alaska Unfair Trade
Practices and Consumer Protection Act (“UTPA™), AS 45.50.471, et seq. This complaint
is 1}car1y identical to the complaint filed against ALO defendants in Janet Hudson v.
Citibank (South Dakota) NA, Alaska Law Offices, Inc., and Clayton Walker, Case No.
3AN-11-9196CI, which is also before this court. Specifically, plaintiff alleges that
defendants violated the UTPA by filing affidavits for default judgment requesting
attorney’s fees by determining “actual fees” under Civil Rule 82(b)(4), based on a
contingency fee agreement. See Plaintiff’s First Amended Complaint at 3.

Plaintiff Stewart owned a credit card which was administered by Citibank (South
Dakota), N.A. (“Citibank™). See Midland’s Motio;l to Compel Arbitration and Stay
Action at 1. Citibank sold the credit card account to Midland in January 2010. Id. at 6.
Plaintiff Stewart had failed to pay amounts owing on her credit card, so Midland obtained
a default judgment against her in Anchorage District Court for the unpaid balance, plus
costs and fees. Alaska Law Offices represented Midland to collect the unpaid debt from

Stewart. Plaintiff subsequently filed the instant, separate action alleging violations of the

UTPA against Midland and ALO.

Joinder in Motion to Compel Arbitration
Stewart vs. Alaska Law Offices. Inc.. et al.; Case No. 3AN-11-12054 CI
Page 2 0of 12 330
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While ALO defendants dispute plaintiff's claims,? the merits of plaintiffs claim
are not relevant to this motion. Plaintiff Stewart is barred from bringing this claim in the
present forum because, in the first instance, plaintiff’s claim must be arbitrated under the
Citibank Card Agreement. See Midland’s Declaration of Regularly Conducted Business
Activity at Bates number MID0063.

The Arbitration Agreement states:

What Claims are subject to arbitration? All Claims relating to your

account, a prior re account, or our relationships are subject to

arbitration, including Claims regarding the application, enforceability or
interpretation of this Agreement and this arbitration provision. All Claims

are subject to arbitration no matter what legal theory they are based on or
what remedy (damages, or injunctive or declaratory relief) they seek. .. ..

Whose Claims are subject to arbitration? Not only ours and

yours, but also Claims made by or against anyone connected with us or

you or claiming through us or you, such as a co-applicant, authorized user of
your account, an employee, agent, representative, affiliated

company, predecessor or successor, heir, assignee, or trustee in bankruptcy.

Broadest Interpretation. Any questions about whether Claims are subject
to arbitration shall be resolved by interpreting this arbitration provision in the
broadest way the law will allow it to be enforced. This arbitration provision
is governed by the Federal Arbitration Act (the “FAA™).

2 See, e.g., Korean Air Lines Co., Ltd v. State, 779 P.2d 333, 340 (Alaska 1989} Where
client’s obligation to pay fees is based on contingency fee agreement, those contingency
fees represent actual fees under Rule 82); Municipality of Anchorage v. Gentile, 922 P.2d
248,263 (Alaska 1996)(“Actual™ fees are those the party agrees to pay its lawyer).

Joinder in Motion to Compel Arbitration

Stewart vs. Alaska Law Offices, Inc,. et al.; Case No. 3AN-11-12054 CI
Page 3 of 12 331 000653
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See MID0063 (emphasis added). As noted by M&land, the Arbitration Agreement
further provides that “it shall survive .. any transfer, sale or assignment of your account,
or any amounts :owed on your account, to any other person or entity.” Midland brief at 5-
6. The Arbitration Agreement broadly applies to all claims plaintiff may have relating to
her account, and thus applies to all claims in this lawsuit, both those against Midland and
those against its attorney, ALO.

0.  DISCUSSION

A. The Arbitration Agreement Applies to Alaska Law Offices,
Inc. and Clayton Walker.

Midland purchased plaintiff’s credit card account from Citibank in Jannary 2010.
Citibank assigned to Midland all of Citibank’s rights under plaintiff’s account and the
Card Agreement. Midland hired Alaska Law Offices, Inc. (“ALO”) and Clayton Walker
to represent it in collecting the debt owed by plaintiff. Although ALO is not a signatory
to the contract between Stewart and Citibank, ALO can enforce the arbitration provision
because the broad reach of the agreement plainly extends to ALO, and becanse of the
agency relationship between ALO and Midland.

As noted by Midland, “It is well established ‘that where the contract contains an
arbitration clause, there is a presumption of arbitrability.”” Comedy Club, Inc. v. Improv
West Associates, 514 F.3d 833, 842 (9® Cir. 2007)(quoting AT&T Techs., Inc. v.

Comm'ns Workers of Am., 475 US 643, 650 (1986)). Any doubts concerning the scope

Joinder in Motion to Compel Arbitration
Stewart vs. Alaska Law Offices, Inc.. et al.; Case No. 3AN-11-12054 CI

Page 4 of 12 332 000654
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of an arbitation clause should be resolved in favor of arbitration. As noted by the
Supreme Court:
Finally, it has been established that where the confract contains an
arbitration clause, there is a presumption of arbitrability in the sense that

“[a]n order to arbitrate the particular grievance should not be denied unless

it may be said with positive assurance that the arbitration clause is not

susceptible of an interpretation that covers the asserted dispute. Doubts

should be resolved in favor of coverage.” . . .. Such a presumption is
particularly applicable where the clause is as broad as the one employed in

this case, which provides for arbitration of “any differences arising with

respect to the interpretation of this contract or the performance of any

obligation hereunder....” In such cases, “{iJn the absence of any express
provision excluding a particular grievance from arbitration, we think only

the most forceful evidence of a purpose to exclude the claim from

arbitration can prevail.”

AT & T Technologies, Inc. v. Communications Workers of Am., 475 U.S. 643, 650, 106 S.
Ct. 1415, 1419, 89 L. Ed. 2d 648 (1986); Hopkins & Carley, ALC v. Thomson Elite,
2011 WL 1327359 (N.D. Cal. Apr. 6, 2011)(“[A]s with any other contract, the parties'
intentions control, but those intentions are generously construed as to issues of
arbitrability.”), quoting Mitsubishi Motors Corp. v. Soler Chrysler—Plymouth, Inc., 473
U.S. 614, 626, 105 S.Ct. 3346, 87 L.Ed.2d 444 (1985).

The arbitration clanse here applies broadly to “all Claims relating to your
account.” In discuss'mg whose claims are subject to arbitration, the clause provides that
it broadly applies, without limitation, to all claims made by the cardholder. While the
clause specifically provides that successors-in-interest, agents, and assignees are entitled

to enforce the limitation, the listing of such persons is not intended to be a limitation, but

an expansion of the scope of the clause, as is evidenced by the use of the term “but also.”

Joinder in Motion to Compel Arbitration
Stewart vs. Alaska Law Offices Inc.. et al.; Case No. 3AN-11-12054 CI
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Given that the arbitration clause broadly applies to all claims made by the cardholder
with respect to cleims relating to the account, the claims against Midland and ALO
clearly fall thh.m the scope of the arbitration agreement. This conclusion is enforced by
both the contractual provision that the arbitration clause is to be interpreted broadly, and
the presumption in favor of arbitrability contained in the Federal Arbitration Act and

articulated by the courts.

B. Non-Signatories to an Arbitration Agreement Can Enforce
Arbitration Under Contract or Agency Principles.

Even assuming the claim against ALO does pot fall under the arbitration
agreement’s arbitration clause, ALO is still entitled to enforce the arbitration agreement
against plaintiff, who is a signatory to the agreement, under agency and estoppel
principles.

By way of background, arbitration is generally a matter of contract and a party
cannot be required to submit to arbitration & dispute they have not a.greed to submit.
United Steetworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 80 S.Ct. 1347, 4
LEd.2d 1409 (1960). However, there is an exception to this rule for non-signatory
parties that can be bound to the arbitration agreement and forced to arbitrate under
ordinary contract or agency principles. Comer v. Micor, Inc., 436 ¥.3d 1098, 1101 (9th
Cir. 2006) (“[W]e explained that ‘non-signatories of arbitration agreements may be
bound by the agreement under ordinary contract and agency principles,’” quoting Letizia

v. Prudential Bache Securities, Inc., 802 F.2d 1185, 1187-88 (Sth Cir. 1986)).

Joinder in Motion to Compe! Arbitration
Stewart vs. Alaska T.aw Offices, Inc.. et al.; Case No. 3AN-11-12054 CI
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There are several theories a signatory can invoice to compel arbitration against a
non-signatory. See World Rentals and Sales, LLC v. Volvo Constr. Equip., 517 F.3d
1240, 1247 n. 6; 1248-49 (11th Cir. 2008) (noting that “an arbitration agreement limited
to immediate parties” may still bind a non-signatory under those circumstances where
incorporation by reference, agency, alter-ego theory, and estoppel so require); Bel-Ray
Co. v. Chemrite (Pty) Ltd., 181 F.3d 435, 446 (3d Cir. 1999) (considering whether a non-
signatory was bound to an arbitration agreement based on agency and alter-ego theory,
even though the arbitration agreement was strictly limited to those who signed the
agreement); Calamia v. Riversofi, Inc., 2002 WL 3177991, at *5 (ED.N.Y. 2002)
(holding that veil-piercing could bind a non-signatory to arbitration, even though the
arbitration clause was “specifically” limited to controversies between the parties).

Where, as here, non-signatories seek to compe;l arbitration against a signatory, the
case for arbitration is even stronger. When a non-signatory seeks to compel a signatory
to arbitrate against a signatory, an even more lenient analysis applies. Merrill Lynch Inv.
Managers v. Optibase, Ltd., 337 F.3d 125, 131 (2d Cir. 2003) (drawing a distinction
between cases in which signatories seek to compel arbitration against non-signatories and
cases in which non-signatories seck signatories to arbitrate, and noting that “a willing
non-;signatory seeking to arbitrate with a signatory that is unwilling may do so under what
has been called an ‘alternative estoppel theory,” “which is more lenient than the five
theories laid out in Thompson «). As the Second Circuit held in Thomson-CSF, S.A. v.

Am. Arbitration Ass'n, 64 F.3d 773, 776 (2d Cir. 1995), “It does not follow, however, that

Joinder in Motion to Compel Arbitration
Stewart vs. Alaska Law Offices, Inc.. et al.; Case No. 3AN-11-12054 CI
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under the [Federal Arbitration] Act an obligation to arbitrate attaches only to one who has
personally signed the written arbitration provision.” (Citing Fisser v. International Bank,
282 F.2d 231, 233 (2d Cir.1960)). See also Deloitte Noraudit A/S v. Deloitte Haskins &

Sells, U.S., 9 F.3d 1060, 1064 (2d Cir.1993).

1. Alaska Law Offices, Inc. and Clayion Walker are
Midland’s agents.

A non-signatory to an arbifration clause may enforce arbitration based on an
agency theory. Legacy Wireless Services, Inc. v. Human Capital, L.L.C., 314 F. Supp. 2d
1045, 1054 (D. Or. 2004). The Legacy Court held:

If agents counld not invoke their principals' arbitration provisions, a party
easily could “avoid the practical consequences of an agreement to arbitrate
by naming non-signatory parties [as defendants] in his complaint or
signatory parties in their individual capacities only,” thereby effectively
nullifying an arbitration agreement. Arnold v. Armold Corp., 920 ¥.2d
1269, 1281 (6th Cir.1990) (citation omitted); see also Bel-Ray Co. v.
Chemrite Ltd., 181 F.3d 435, 444 (3d Cir.1999) (“Since the [firm] could act
only through agents and employees, ‘an arbitration agreement would be of
little value if it did not extend to them.*” (citation omitted)). Guided by the
“strong federal policy favoring arbitration,” the Ninth Circuit, in fact, has
declined to allow a signatory to avoid an arbitration clause by suing another
signatory's non-signatory agents individually. Legacy, 314 F. Supp. 2d at
1054.

An attorney is an agent for his client. See Slavin v. Commissioner, 932 F.2d 598,
601 (7th Cir.1991); Kay v. Ehrler, 499 U.S. 432, 436, 111 S. Ct. 1435, 1437, 113 L. Ed.
2d 486 (1991)(turning to dictionary definitions, both popular and specialized, to
“emphasize the agency relationship between an attorney and his client in their definitions

of “attorney™). Pursuant to the Restatement (Second) of Agency § 1 (1958), “Agency is

Joinder in Motion to Compel Arbitration
Stewart vs. Alasks Law Offices, Inc.. et al.; Case No. 3AN-11-12054 CI
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the fiduciary relation which results from the manifestation of consent by one person to
another that the other shall act on his behalf and subject to his control, and consent by the
other so to act.”‘ See also, Merrill Lynch Inv. Managers v. Optibase, Ltd., 337 F.3d 125,
130 (2d Cir. 2003).
Midland hired Clayton Walker and Alaska Law Offices to represent Midland in 2
claim filed against Stewart. As Midland’s attorney, ALO is an agent for Midland.
Midland was assigned all of Citibank’s rights under Stewart’s account and the Card
Agreement and therefore has the right to compel arbitration pursuant to the agreement.
Moreover, in Alaska, a corporation must be represented by an attorney in civil actions.
A.S.22.20.040. Since Midland can only act through an attorney in court, the arbitration
agreement would be meaningless if it did not extend to ALO. Bel-Ray Co. v. Chemrite
Lid. 181 F.3d 435, 444 (3d Cir.1999)(“Since the [firm] could act only through agents and
employees, ‘an arbitration agreement would be of little value if it did not extend to
them.’”), citing Pritzker v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 7 F.3d 1110,
1122 (3d Cir. 1993). As Midland’s agent, ALO is entitled to enforce the arbitration

provision even though it is not a signatory to the agreement.

2. Plaintiff is Estopped from Avoiding Arbitration.

While ALO defendants are entitled to enforce arbitration based on the agency
theory discussed above, the lenient estoppel theary applic;ablc to non-signatories seeking
to compel a signatory to arbitrate, also entitles ALO defendants to enforce arbitration

against plaintiff. A signatory is estopped from avoiding arbitration with a non-signatory
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“when the issues the non-signatory is seeking to arbitrate are intertwined with the
underlying agreement.” Thomson-CSF, S.A. v. Am. Arbitration Ass'n, 64 F.3d 773, 776
(2d Cir. 1995); Astra Oil Co. v. Rover Navigation, Ltd., 344 F.3d 276, 279 (2d Cir. 2003).
Like the agency exception, the reason for the estoppel theory is that signatories should
not be permitted to avoid arbitrating claims of the very type they agreed to arbifraiz
simply because they have sued a non-signatory. Bridas SAP.LC. v. Govt of
Turkmenistan, 345 F.3d 347, 361 (5th Cir. 2003).

Plaintiff Stewart’s case against the ALO defendants relate to the conduct in
attempting to collect a debt pursnant to the Citibank cardholder agreement. Clearly, a
dispute relating to defendants’ conduct in attempting to collect a debt pursuant to the
Citibank cardholder agreement is intertwined with the underlying cardholder agreement.
When such issues are intertwined, the parties are entitled to arbifrate according to the
terms in the underlying agreement.

Moreover, the claims brought against the ALO defendants are identical to the
claims brought against Midland. When a party fails to differentiate between a signatory
and non-signatory defendant when asserting claims, the allegations are consicicred
“interdependent and concerted misconduct.” See Positive Software Solutions, Inc. v. New
Century Morigage Corp., 259 F. Supp. 2d 531, 540-41 (N.D. Tex. 2003)(finding a basis
for equitable estoppel where plaintiff’s allegations against a non-signatory defendant
concern their intertwined conduct with a signatory.). See also Grigson v: Creative Arfists

Agency LL.C, 210 F3d 524 (5th Cir. 2000)(application of equitable estoppel is
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warranted when signatory to contract containing arbitration clause raises allegations of
substantially interdependent and concerted misconduct by non-signatory and signatory);
Ramasamy v. Essar Global Ltd, 2011 WL 5839455 (SD.N.Y. Nov. 21, 2011)
(compelling arbitration becanse otherwise the federal policy in favor of arbitration
effectively thwarted); In re TFT-LCD (Flat Panel) Antitrust Litig., 2011 WL 4017961
(N.D. Cal. Sept. 9, 2011)(enforcing rule that when the charges against a parent company
and its subsidiary are based on the same facts and are inherently inseparable, a court may
refer clzims against the parent to arbitration even though the parent is not formally a
party to the arbitration agreement).

Midland, as the assignee of the Citibank contract, is entitled to all the rignts and
benefits of that contract. Since the allegations against the ALO defendants are not
different than the allegations against Midland, the alleged misconduct is “interdependent
and concerted.” As such, plaintiff is estopped from avoiding arbitration with ALO
defendants. ‘

. CONCLUSION

ALO defendants will refrain from restating all of the compelling arguments
presented by defendant Midland in its Motion to Compel Arbitration, but will join in

Midland’s motion and incorporate the arguments contained in the motion by reference.

_ And, as explained above, the right to arbitrate may be enforced by both Midland and

ALQ. Indeed, any contrary result could lead to the incongruous result that plaintiff’s

claim would be split between two fora, leading to gross judicial inefficiency. For the
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foregoing reasons, ALO defendants request the court grant the Motion to Compel
Arbitration and stay the action pending completion of the arbitration proceedings.
DA.TED thls ﬂday of April, 2012, at Anchorage, Alaska.
RICHMOND & QUINN
Attorneys for Defendants

Alaska I.aw Offices, Inc., and
Clayton Walker

By: 7% UaL—

Allison E. Gordon
Alaska Bar No. 1005020

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true ang

copy of the foregoing was served .
this =) _day of April, 2012 on:

James J. Davis, Jr.
Goriune Dudukgian
Ryan H. Fortson
Northem Justice Project
310 X Street, Suite 200
Anchorage, AK 99501
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IN THE SUPERIOR COURT FOR THE STATE OF ALASK!A: Ric

THIRD JUDICIAL DISTRICT AT ANCHORAGE 99 Fii 3:Sh
CLERN TRIAL CGURTS
CYNTHIA STEWART, gY:
on behalf of herself
and all others similarly situated,

Cortiy oLl o

Plaintiffs,
\A

MIDLAND FUNDNG, LLC,
ALASKA LAW OFFICES, INC. and
CLAYTON WALKER,

Case No. 3AN-11-12054 CI
Defendants.

N’ N S N N N N N N N N N N N

PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANTS’
MOTION TO COMPEL ARBITRATION AND IN SUPPORT OF PLAINTIFF’S
CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT

Plaintiff Cynthia Stewart (“Stewart”) hereby opposes the Motion to Compel
Arbitration and Stay Action filed by Midland Funding, LLC (“Midland”) on April 9,
2012 and joined by Alaska Law Offices, Inc. and Clayton Walker (collectively
“ALO”) on April 23, 2012.. Plaintiff also cross-moves for partial summary judgment,
asking this Court to hold that the applicable arbitration provision — originally signed
with Citibank (South Dakota), N.A. (“Citi”) but subsequently assigned to Midland - is

unenforceable.
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Defendants’ motion should be denied, and plaintiff’s granted, for five primary
reasons. First, Alaska law applies to the present case and renders unenforceable Citi’s
unilateral change to the parties’ Card Agreement that that defendants are now
attempting to enforce.

Second, by extensively using the state court system, defendants have waived
their right to demand the arbitration.

Third, defendants and plaintiff never agreed to arbitrate this dispute.

Fourth, defendants’ summary judgment motion cannot be granted because they
have not provided this Court with the actual Card Agreement purportedly signed by
Stewart (or any other documents supporting the proposition that Stewart is bound by
an arbitration agreement with Citi).

Finally, even if plaintiff and Citi had entered into a valid arbitration agreement,
defendants were not parties to that agreement and therefore are not entitied to its
protection.

L. RELEVANT BACKGROUND

In March 2002, Stewart entered into a card agreement of some sort."

! See Notice of Filing of Declaration of Regularly Conducted Business Activity
(“Kharlamova Decl.”), filed April 9, 2012, at MID007 (setting forth the date Stewart’s
account was opened). Defendants have not provided the actnal card member

PLAINTIFF'S OPPOSITION TO MOTION TO COMPEL ARBITRATION AND MEMORANDUM IN
SUPPORT OF CROSS-MOTION FOR SUMMARY JUDGMENT
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In January 2009 Citi acted to unilaterally modify its contract with Stewart by
including an arbitration provision.” Citi attempted to effectuate this unilateral change
by mailing to Stewart a notice with her billing statement.} Case law refers 1o this
practice of attempting to change a contract with an inset to a billing statement as a “bill
stuffer,””

At some point, Stewart fell behind on her credit card payments. On or about
January 22, 2010, Citi sold Stewart’s account, along with multiple other credit card
accounts, to defendant Midland.” Midland is 2 national debt collector. Midland then
retained an Alaska debt collector law firm, ALO.” ALO and Midland sued Stewart on

December 8, 2010 in Anchorage District Court, Case No. 3AN-10-12555 CI for an.

agreement allegedly signed by Stewart.

2 Kharlamova Decl., at MID0063; see also Memorandum [of Midland Funding,
LLC] in Support of Motion to Compel Arbitration and Stay Action (“Midland
Memo.”), filed April 9, 2012, at 3; Alaska Law Offices’ and Walker’s Joinder in
Motion to Compel Arbitration (“ALO Joinder™), filed April 23, 2012, at 3.

3 Id

4 See Badie v. Bank of America, 67 Cal. App. 4th 779, 803 (Cal. App. 1998);
Kortum-Managhan v. Herbergers NBGL, 204 P.3d 693, 695 (Mont. 2009).

3 Affidavit of Kyle Hannan, dated April 3, 2012, at § 8.

See Midland Memao., at 6 (stating that Midland is “a Delaware corporation with
a principal office in San Diego, California”).

7 Alaska Law Offices refers to itself as 2 “debt collector.” See Exhibit ! to the
Certificate of James J. Fortson, Jr. (“Fortson Cert.”) filed and served herewith.

6
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alleged debt of $3,655.37.

Plaintiff did not respond to the complaint and on February 10, 2011 defendants
obtained a judgment against her.® Defendants thereafter began using the Alaska state
court to collect on the judgment.’

The default judgment that defendants obtained against plaintiff contained
grossly excessive and illegal attorney’s fees.'® This inflated fee award was based on
defendants’ improper request for a contingency fee award, instead of the fees that are

mandated by the plain language of Civil Rule 82.!' Defendants have acted in this

i Id,, at Exhibit 2.
5 1d,, at § 4 and Exhibit 3.
10 Id , at Exhibit 2.

1 In moving to defanlt plaintiff, defendants filed an Affidavit of Actual Attorney
Fees (hereafter “Affidavit”). Fortson Cert. at Exhibit 4. In their Affidavit, defendants
averred that their “actual attorney fees charged in this case are $739.04.” Defendants
further averred that “$739.04 exceed the Alaska Civil Rule 82 undisputed attorney’s
fees default rate of 10%. Accordingly, the attorney’s fees under Alaska Rule 82 should
be $365.53.” Id. Based on defendants’ Affidavit, the court awarded defendants
$371.04 in attorney’s fees against the plaintiff. Jd. at Exhibit 2. Under Alaska Civil
Rule 82(b)(4), when judgment is entered by default, a plaintiff may recover “its
reasonable actual fees which were necessarily incurred” or 10% of the judgment,
whichever is less. It is well settled under Alaska law that a contingency fee agreement
is not a proper measure of the “reasonable actual fees” incurred by a party in a lawsuit.
Rather, “reasonable actual fees” must be determined according to the number of hours
actually worked on the case and the attorney’s reasonable hourly rate. Defendants’
Affidavit injured plaintiff. By wrongfully basing the asserted “actual attorney fees™ of
$739.04 on a contingency fee agreement, as opposed to the number of hours typically
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precise same way vis-d-vis hundreds of other Alaska consumers.™

Plaintiff filed suit against defendants on November 9, 20:1. In her lawsuit
plaintiff seeks to act as a “private attorney genmeral” in accord with the express
provisions of Alaska’s Unfair Trade Practices and Consumer Protection Act
(“UTPA”), AS 45.50.471 et seq.!’ Plaintiff seeks a statewide injunction against
defendants under the UTPA. whereby defendants will be ordered to cease and desist
from their illegal conduct, will be ordered to file corrected judgments vis-a-vis the
hundreds of other injured Alaska consumers, and will be required to disgorge to these
consumers any and all illegal attorney’s fees.* _

Defendants have now moved to compel arbitration of plaintiff’s lawsuit. The

spent by debt collecting lawyers in prosecuting a consumer default, defendants
obtained an inflated judgment against plaintiff,

12 Fortson Cert., at Exhibit 5,

B The UTPA’s “private attorney general” provision, AS 45.50.535(a), provides
private litigants with the right to seek imjunctive relief regardless of whether that
individual was harmed personally:

Subject to (b) of this section and in addition to any right to bring an
action under AS 45.50.531 or other law, any person who was the
victim of the unlawful act, whether or not the person suffered
actual damages, may bring an action to obtain an injunction
prohibiting a seller or lessor from continning to engage in an act or
practice declared unlawful under AS 45.50.471.

" See First Amended Complaint §27; see also Fortson Cert. at Exhibit 5 (the
cease and desist letters that plaintiff sent to defendants in accord with the UTPA).
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relevant arbitration provision explicitly prohibits plaintiff from acting as a private
attorney general.'®
II. ARGUMENT AND AUTHORITIES

A. Citi’s Unilateral Ckange Clause Is Unenforceable Under Alaska Law.
Defendants do not hide the fact that Citi’s contract granted it the unilateral

power to add, and to change, its arbitration agreement with plaintiff. In fact,
defendants tout this unilateral power.'® The problem is that, in Alaska, if one party to
an adhesion contract retains the unilateral right to change the material provisions of
that contract, including but not limited to any arbitration provision in that adhesion
contract, the material term at issue is unconscionable as a matter of Jaw.

Gibson v. NYE Frontier Ford, Inc."’ is directly on-point. In Gibson, an
employee sued a car dealer alleging various wrongs.'® The car dealer moved to compel
arbitration. The employee opposed the car dealer’s motion arguing, amongst other

things, that the car dealer’s arbitration provision was unconscionable because the car

18 See Midland’s Memo., at 4; see also Kharmalova Decl. at MID0063.
6 See Midland Memo, at 15.

17 205P.3d 1091 (Alaska 2009).

8 Id at1093.
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dealer reserved its right to change its arbitration provision unilaterally."

The parties to Gibson and the Alaska Supreme Court all agreed on one
fundamental principle: contracts that allow one party to change the contract’s
arbitration provision unilaterally are unconscionable.? Indeed, this question is sc well-
settled that the defendant in Gibson did not even take issue with the principle.?’

Because Citi’s unilateral change clause is unenforceable under Alaska law, so is
the arbitration “agreement” that Citi tried to foist upc;n Stewart via that change clause.

B. Alaska Law Applies Here.

Stewart’s contract with Citi contains a choice—of—law provision that selects
South Dakota law as the governing law.”? Whether South Dakota or Alaska law
applies must be analyzed under Section 187 of the Restatement (Second) of Conflicts
of laws. Section 187 of the Restatement (Second) of Conflicts of laws states in

relevant part that:

¥ 14 at 1095.

20 See id. at 1096-97 (“Nye does not take issue with the proposition that the
unilateral power to change an arbitration agreement would be unconscionable. Instead,
Nye argues that it does not have the power to change the arbitration agreement
unilaterally.”); id. at 1097 (“Given the prevalence of the view that arbitration clauses
that may be changed unilaterally are unconscionable . . . .”).

2L 14 at 1096-97.
2 See Kharmalova Decl., at MID 0066; see also Midland Memo., at 11.
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The law of the state chosen by the parties to govern their contractual
rights and duties will be applied ... unless ...

(b) application of the law of the chosen state would be contrary to
& fundamental policy of a state which has a materially greater interest
than the chosen state in the determination of the particnlar issue and
which, under the rule of § 188, would be the state of the applicable law
in the absence of an effective choice of law by the parties.”

The Alaska Supreme Court has interpreted this as meaning that Alaska law
govems a dispute, regardless of the parties’ choice-of-law provision, if the following

three conditions are met: “(1) Alaska’s law would apply under Restatement § 188 in

' the absence of an effective choice of law; (2) Alaska has a materially greater interest in

the issue; and (3) the application of [the other state’s] law would offend a fundamental
policy of Alaska ** As discussed below, all three conditions are met here.

1. In the absence of an effective choice of law, Alaska Iaw would
apply under Restatement § 188.

The first part of the Restatement test asks whether Alaska law would apply
absent an enforceable choice-of-law clause. To answer this question, this Court must
determine whether Alaska or South Dakota has “the most significant relationship to

the transaction and the parties,” taking into account each state’s contacts with the case

= Long v. Holland Am. Line Westours, 26 P.3d 430, 432 (Alaska 2001) (quoting
RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 187 (1971)).

“ Id
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at hand under Restatement § 188. This test “does not involve merely counting the
contacts” each state has with the parties.”® Rather, courts must employ a fact-specific
analysis of each contact, to evaluate them “according to their relative importance”
given each state’s relevant policies and interests.”’

In Long v. Holland America Line Westours, Inc.,”* a Florida resident was
injured in Alaska and then sued a Washington tour company in Alaska state court. The
tour comtract contained a choice of law provision stating that the contract would be
construed according to Washington state law, which the defendant attempted to
enforce.” The Alaska Supreme Court, however, held that Alaska law applied, not

Washington law, because Alaska was where “the events at hand” took place.>

= RESTATEMENT (SECOND) OF CONFLICT OF LAWS §188. These contacts include

but are not limited to (&) the place of contracting, (b) the place of negotiation of the
confract, (c) the place of performance, (d) the location of the subject matter of the
contract, and (e) the domicile, residence, nationality, place of incorporation and place
of business of the parties. /d.

% Potlatch No. 1 Fed. Credit Union v. Kennedy, 459 P.2d 32, 35 (Wash. 1969).
27 RESTATEMENT (SECOND) OF CONFLICT OF LAWS §188 & cmt. c; see also id. at

§6.
2 26P.3d 430, 433 (Alaska 2001).
¥ Id at431.
30 Id at 433.
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Caselaw from other states is in accord.®

Here, Alaska is clearly the state where the “events at hand™ took place. Alaska
is the state where the illegal debt collection practices occurred, the state where both
plaintiffs and two of the three defendants are domiciled, the state where Stewart used
her credit card, the state where Stewart made payments on her credit card, the putative
class is composed entirely of Alaska residents, and Stewart’s complaint invokes
Alaska consumer protection law. Thus, Alaska is the state with the most significant

relationship to this case.*

3l See, e.g., Zenaida-Garcia v. Recovery Sys. Tech, 115 P.3d 1017, 1022-23
(Wash. App. 2005) (Washington had the “most significant relationship” to claims by
Oregon plaintiffs alleging wrongful conduct in Washington); Klussman v. Cross
Country Bank, 36 Cal. Rptr. 3d 728, 740-41 (Cal. App. 2005) (overruled on other
grounds); Capital One Bank v. Fort, 255 P.3d 508, 513 n.4 (Or. App. 2011); Discover
Bankv. Shea, 827 A.2d 358, 363-64 (N.J. Sup. Ct. 2001).

2 See Lopez v. Am. Express Bank, FSB, No. CV 09-07335, 2010 U.S. Dist.
LEXIS 76356 at *31-32 (CD. Cal. June 2, 2010) (“Plaintiffs received and used
the credit cards in California, paid the bills from California, have pled mostly
California state law claims, and represent a class which is composed solely of
Californians, thereby necessarily limiting the reach of this action. Thus, although Utah
has a legitimate interest in the uniform regulation of its business practices, ‘when it is
measured against Califorpia’s interest in providing effective protection for California
customers of out-of-state [entities] when they are overcharged, defranded abused and
harassed, [Utah’s] interest does not outweigh that of California.” California’s
fundamental public policy interest in protecting its residents is therefore, materially
greater than Utah’s interest in uniformity among its corporate citizens.”) (citations
omitted).
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